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FUND MANAGEMENT REGULATION
Regulatory framework and authorities
How is fund management regulated in your jurisdiction? Which authorities have primary 
responsibility for regulating funds, fund managers and those marketing funds?

The Central Bank of Ireland (the Central Bank) is responsible for the regulation of fund management and marketing in
Ireland, pursuant to EU and domestic legislation and guidance issued and conditions imposed by the Central Bank
itself. The Central Bank has responsibility for the authorisation and ongoing supervision of all types of funds domiciled
in Ireland (ie, both undertakings for collective investment in transferable securities (UCITS) and alternative investment
funds (AIFs)) and for Irish-domiciled UCITS management companies, investment managers and alternative investment
fund managers (AIFMs).

Law stated - 01 April 2021

Fund administration
Is fund administration regulated in your jurisdiction?

Yes, the Central Bank is responsible for the authorisation, regulation and supervision of administrators in Ireland under
the domestic Investment Intermediaries Act 1995 regime. Fund administration activities include the calculation of the
net asset value, preparation of periodic reports, calculation and payment of distributions, payment of expenses and
maintenance of a fund’s financial books and records. It is possible for the administrator to delegate certain elements of
the administration process outside of the jurisdiction, subject to compliance with the requirements of the Central Bank.

Law stated - 01 April 2021

Authorisation
What is the authorisation or licensing process for funds? What are the key requirements that 
apply to managers and operators of investment funds in your jurisdiction?

The Central Bank is responsible for authorisation of both UCITS and AIFs. The documentation, process and timelines
for approval differ depending on the fund structure and regulatory status. However, the following documentation would
be required, at a minimum, in support of an application for approval for all types of funds:

prospectus or offering document;
constitutional document;
depositary agreement;
administration agreement;
management agreement (in certain instances); and
investment management agreement or AIFM agreement (as appropriate).

 

For UCITS and retail investor alternative investor funds (RIAIFs), the documents are required to be submitted to the
Central Bank for prior review and comment. However, qualifying investor alternative investment funds (QIAIFs) can
avail of a fast-track procedure under which the fund documents are simply filed the day before approval is required.

Irish-domiciled UCITS management companies, investment managers and AIFMs are also required to be authorised by,

Lexology GTDT - Fund Management

www.lexology.com/gtdt 5/26© Copyright 2006 - 2021 Law Business Research



and are supervised by, the Central Bank. Such entities are subject to organisational, conduct of business, capital
adequacy and corporate governance requirements, as well as having other obligations in areas such as risk and
liquidity management, record-keeping, financial control and conflicts of interest. As part of the authorisation process, a
business plan or programme of activity satisfying these requirements must be submitted to the Central Bank for
consideration and review.

Law stated - 01 April 2021

Territorial scope of regulation
What is the territorial scope of fund regulation? Can an overseas manager perform management 
activities or provide services to clients in your jurisdiction without authorisation?

UCITS management companies, EU AIFMs and investment managers authorised under the Markets in Financial
Instruments Directive 2014/65/EU (MiFID II) may passport their services into Ireland and will not be subject to an
additional regulatory review process by the Central Bank.

Non-EU discretionary investment managers that are not one of the entities listed above may only be appointed where a
memorandum of understanding is in place between the Central Bank and the competent authority in the home
jurisdiction of the investment manager, and where the Central Bank has approved the investment manager following
receipt of a completed investment manager application, which is submitted electronically.

Where the firm is regulated in a jurisdiction not previously considered by the Central Bank, it should be demonstrated,
by way of a formal submission, that the regulatory regime for asset management in the relevant jurisdiction is
comparable to the model of prudential regulation applicable to firms included in the above categories. The Central
Bank has accepted the following jurisdictions as having a comparable regulatory regime: Abu Dhabi, Australia, the
Bahamas, Bermuda, Brazil, Canada, Dubai, Guernsey, Hong Kong, India, Japan, Jersey, Malaysia, Qatar, Singapore, South
Africa, South Korea, Switzerland and the United States.

The Central Bank does not apply an approval process to non-discretionary investment advisers to Irish funds, provided
that the manager or directors of the fund confirm to the Central Bank that the adviser in question will act in an advisory
capacity only and will have no discretionary powers over any of the assets of the fund.

Law stated - 01 April 2021

Acquisitions
Is the acquisition of a controlling or non-controlling stake in a fund manager in your jurisdiction 
subject to prior authorisation by the regulator?

Changes to qualifying holdings in Irish UCITS management companies, MiFID firms and AIFMs are subject to the
approval of the Central Bank. Approval is sought by completing and submitting an Acquiring Transaction Notification
Form, which is used to provide prior notification to the Central Bank of a proposed acquisition or disposal of, or
increase or decrease in, a direct or indirect qualifying holding (within certain thresholds). The Central Bank review
process must be carried out within prescribed timelines. It is important in this regard to note that acquiring
transactions and changes in qualifying shareholdings, if completed without prior notification to, or assessment by, the
Central Bank, will not have legal validity in Ireland. Irish UCITS and AIFMs are also obliged to advise the Central Bank of
their ownership structure on an annual basis.

Law stated - 01 April 2021
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Restrictions on compensation and profit sharing
Are there any regulatory restrictions on the structuring of the fund manager’s compensation and 
profit-sharing arrangements?

Yes, the key regulatory guidance in respect of remuneration is contained in the European Securities and Markets
Authority (ESMA) final report on Guidelines on Sound Remuneration Policies under Directive 2009/65/EC, as amended
(the UCITS Directive) and the Alternative Investment Fund Managers Directive 2011/61/EU (AIFMD) (the Guidelines).
The Guidelines are intended to provide clarity on the requirements for managers when establishing and applying a
remuneration policy for its key staff and applies to managers of UCITS and AIFs. At a minimum, managers must put in
place remuneration policies and practices:

that are consistent with, and promote, sound and effective risk management;
that do not encourage risk-taking that is inconsistent with the risk profile or fund rules governing the relevant
fund; and
that do not impair compliance with the manager’s duty to act in the best interest of the fund.

 

In addition to these general principles, there are specific requirements that deal with:

governance of remuneration;
pay structure and risk alignment;
the establishment of a remuneration committee in the case of ‘significant’ management companies; and
disclosure of remuneration-related information to investors.

 

The remuneration rules were introduced as a reaction to global financial crises and in an attempt to temper
inappropriate risk-taking on the part of those who may materially impact the risk profile of a management company or
the fund under management. MiFID firms in Ireland are also subject to detailed and extensive remuneration rules under
the European Union (Markets in Financial Instruments) Regulations 2017.

Law stated - 01 April 2021

FUND MARKETING
Authorisation
Does the marketing of investment funds in your jurisdiction require authorisation?

Yes, the marketing of investment funds in Ireland (undertakings for collective investment in transferable securities
(UCITS) and alternative investment funds (AIFs)) requires certain authorisations and approvals to be granted by
relevant regulatory authorities before such investment funds can be marketed. 

Law stated - 01 April 2021

What marketing activities require authorisation?

UCITS
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UCITS established and authorised in one EU member state can be sold across the border into other EU member states
without the requirement for additional authorisation. The ‘European passport’ is central to the UCITS product as it
enables fund promoters to create a single product for the entire EU rather than having to establish an investment fund
product on a jurisdiction-specific basis. Therefore, on the completion of the appropriate notification procedure, a UCITS
established in one member state can be sold in any other member state. If the notification is complete, the home state
regulator must transmit the file to the host regulator within 10 working days, after which time the UCITS may
commence marketing.

 

Retail investor alternative investment funds and qualifying investor alternative investment
funds 

Regulation 44 of the EU (Alternative Investment Fund Managers) Regulations 2013 (the Irish AIFMD Regulations)
permits the marketing of AIFs to retail investors in Ireland. An Irish retail investor alternative investor fund (RIAIF)
authorised and regulated by the Central Bank may be marketed to Irish retail investors by the relevant alternative
investment fund manager (AIFM) of the RIAIFs. An AIF situated in another jurisdiction that proposes to market its
shares or units to retail investors in Ireland must make an application to the Central Bank in writing and such an
application is required to include certain prescribed documentation and disclosures. The relevant AIF that proposes to
market its shares or units to retail investors in Ireland must be authorised by a supervisory authority set up in order to
ensure the protection of investors and that, in the opinion of the Central Bank, provides an equivalent level of investor
protection to that provided under Irish laws, regulations and conditions governing RIAIFs.

The following AIFs will receive approval to market their units to retail investors in Ireland on completion of the
information and documentation requirements of the Central Bank:

those established in Guernsey and authorised as Class A schemes;
those established in Jersey and authorised as recognised funds; and
those established in the Isle of Man as authorised schemes.

 

Other AIFs must demonstrate that the AIF arrangements are such that they provide an equivalent level of investor
protection to that provided under Irish laws, regulations and conditions governing RIAIFs. Marketing of shares or units
or other interests to retail investors in Ireland may not take place until the relevant AIF has received a letter of approval
from the Central Bank and the AIF marketing its units in Ireland must comply with the law, regulations and
administrative provisions in force in Ireland.

The marketing of EU AIFs (including Irish qualifying investor alternative investment funds) by an Irish AIFM to
professional investors in Ireland is required to be notified to the Central Bank in accordance with Regulation 32 of the
Irish AIFMD Regulations. Where the AIF is regulated by the competent authorities of another EU member state, the
Central Bank is required to inform those competent authorities that the Irish AIFM may start marketing units or shares
of the EU AIF in Ireland.

When an AIFM from another EU member state proposes to market shares or units of an EU AIF to professional
investors in Ireland, it must comply with the requirements set out by the respective national competent authority.

Irish AIFMs, or AIFMs from other EU member states proposing to market non-EU AIFs to professional investors in
Ireland, must apply to the Central Bank for approval in accordance with the requirements of Regulation 37 of the Irish
AIFMD Regulations.

A non-EU AIFM proposing to market an AIF to professional investors in Ireland must apply to the Central Bank for
approval in accordance with Regulation 43 of the Irish AIFMD Regulations and the marketing can only commence once
the Central Bank has informed the relevant non-EU AIFM that it can start marketing. The relevant AIFM is required to
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comply with basic depositary and custody requirements under the AIFMD (such as the safekeeping of assets and the
supervision of administrative functions). In addition, there must be a cooperation arrangement for the purpose of
systemic risk oversight in place between the authorities of each EU member state where the non-EU AIF is marketed
and those in the third countries where the AIFM and the AIF are established, and finally, the non-EU country where the
AIF is established must not be listed as a non-cooperative country and territory by the Financial Action Task Force on
anti-money laundering and terrorist financing.

The marketing of units in collective investment schemes (CIS) in Ireland, other than in accordance with the
requirements of the European Communities (Undertakings for Collective Investment in Transferable Securities)
Regulations 2011, SI No. 352/2011 and the Irish AIFMD Regulations, must only be undertaken by entities authorised to
provide such marketing services. The regulation of the receipt and transmission of orders in relation to, and the placing
of financial instruments (including shares and units in CIS) by, Irish entities is regulated by the European Union
(Markets in Financial Instruments) Regulations 2017, as amended, the Investment Intermediaries Act 1995 and
consumer protection legislation.

Law stated - 01 April 2021

Territorial scope and restrictions
What is the territorial scope of your regulation? May an overseas entity perform fund marketing 
activities in your jurisdiction without authorisation?

UCITS

UCITS established and authorised in one EU member state can be sold across the border into other EU member states
without the requirement for additional authorisation. The ‘European passport’ is central to the UCITS product as it
enables fund promoters to create a single product for the entire EU rather than having to establish an investment fund
product on a jurisdiction-specific basis. Therefore, on the completion of the appropriate notification procedure, a UCITS
established in one member state can be sold in any other member state. If the notification is complete, the home state
regulator must transmit the file to the host regulator within 10 working days, after which time the UCITS may
commence marketing.

 

Retail investor alternative investment funds and qualifying investor alternative investment
funds 

Regulation 44 of the EU (Alternative Investment Fund Managers) Regulations 2013 (the Irish AIFMD Regulations)
permits the marketing of AIFs to retail investors in Ireland. An Irish retail investor alternative investor fund (RIAIF)
authorised and regulated by the Central Bank may be marketed to Irish retail investors by the relevant alternative
investment fund manager (AIFM) of the RIAIFs. An AIF situated in another jurisdiction that proposes to market its
shares or units to retail investors in Ireland must make an application to the Central Bank in writing and such an
application is required to include certain prescribed documentation and disclosures. The relevant AIF that proposes to
market its shares or units to retail investors in Ireland must be authorised by a supervisory authority set up in order to
ensure the protection of investors and that, in the opinion of the Central Bank, provides an equivalent level of investor
protection to that provided under Irish laws, regulations and conditions governing RIAIFs.

The following AIFs will receive approval to market their units to retail investors in Ireland on completion of the
information and documentation requirements of the Central Bank:

those established in Guernsey and authorised as Class A schemes;
those established in Jersey and authorised as recognised funds; and
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those established in the Isle of Man as authorised schemes.

 

Other AIFs must demonstrate that the AIF arrangements are such that they provide an equivalent level of investor
protection to that provided under Irish laws, regulations and conditions governing RIAIFs. Marketing of shares or units
or other interests to retail investors in Ireland may not take place until the relevant AIF has received a letter of approval
from the Central Bank and the AIF marketing its units in Ireland must comply with the law, regulations and
administrative provisions in force in Ireland.

The marketing of EU AIFs (including Irish qualifying investor alternative investment funds) by an Irish AIFM to
professional investors in Ireland is required to be notified to the Central Bank in accordance with Regulation 32 of the
Irish AIFMD Regulations. Where the AIF is regulated by the competent authorities of another EU member state, the
Central Bank is required to inform those competent authorities that the Irish AIFM may start marketing units or shares
of the EU AIF in Ireland.

When an AIFM from another EU member state proposes to market shares or units of an EU AIF to professional
investors in Ireland, it must comply with the requirements set out by the respective national competent authority.

Irish AIFMs, or AIFMs from other EU member states proposing to market non-EU AIFs to professional investors in
Ireland, must apply to the Central Bank for approval in accordance with the requirements of Regulation 37 of the Irish
AIFMD Regulations.

A non-EU AIFM proposing to market an AIF to professional investors in Ireland must apply to the Central Bank for
approval in accordance with Regulation 43 of the Irish AIFMD Regulations and the marketing can only commence once
the Central Bank has informed the relevant non-EU AIFM that it can start marketing. The relevant AIFM is required to
comply with basic depositary and custody requirements under the AIFMD (such as the safekeeping of assets and the
supervision of administrative functions). In addition, there must be a cooperation arrangement for the purpose of
systemic risk oversight in place between the authorities of each EU member state where the non-EU AIF is marketed
and those in the third countries where the AIFM and the AIF are established, and finally, the non-EU country where the
AIF is established must not be listed as a non-cooperative country and territory by the Financial Action Task Force on
anti-money laundering and terrorist financing.

The marketing of units in collective investment schemes (CIS) in Ireland, other than in accordance with the
requirements of the European Communities (Undertakings for Collective Investment in Transferable Securities)
Regulations 2011, SI No. 352/2011 and the Irish AIFMD Regulations, must only be undertaken by entities authorised to
provide such marketing services. The regulation of the receipt and transmission of orders in relation to, and the placing
of financial instruments (including shares and units in CIS) by, Irish entities is regulated by the European Union
(Markets in Financial Instruments) Regulations 2017, as amended, the Investment Intermediaries Act 1995 and
consumer protection legislation.

Law stated - 01 April 2021

If a local entity must be involved in the fund marketing process, how is this rule satisfied in 
practice?

Although a UCITS manager from another EU member state could market the shares of, for example, a Luxembourg
UCITS in Ireland on a freedom of services basis, or an EU AIFM could market an EU AIF to professional investors in
Ireland likewise, most non-institutional investors domiciled in Ireland will buy through an intermediary (ie, a wealth
manager or stockbroker, or via a wrapper).

Law stated - 01 April 2021
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Commission payments
What restrictions are there on intermediaries earning commission payments in relation to their 
marketing activities in your jurisdiction?

The form of remuneration paid to intermediaries, whether commission or fixed fees, is driven by the authorisation of
the entity making the payment and its duty to ensure investors are aware of the forms of remuneration it is paying to
others to distribute or market the fund product.

Law stated - 01 April 2021

RETAIL FUNDS
Available vehicles
What are the main legal vehicles used to set up a retail fund? How are they formed?

There are several different legal vehicles that can be used to set up retail funds (ie, undertakings for collective
investment in transferable securities (UCITS) and retail investor alternative investor funds (RIAIFs)). Qualifying investor
alternative investment funds (QIAIFs) can also be formed using these legal vehicles.

The principal legal structures of UCITS, RIAIFs and QIAIFs are as follows.

 

Irish collective asset-management vehicles 

Irish collective asset-management vehicles (ICAVs) (formed) under the Irish Collective Asset-management Vehicles
Act 2015, as amended, are corporate bodies with limited liability where the actual value of the paid-up share capital is
at all times equal to the net asset value (NAV) of the ICAV and the share capital is divided into a specified number of
shares without assigning any nominal value to them. The assets of the ICAV belong exclusively to the ICAV and no
shareholder has any interest in these assets.

 

Unit trusts

Unit trusts (formed under the European Communities (Undertakings for Collective Investment in Transferable
Securities) Regulations 2011, SI No. 352/2011 (the UCITS Regulations) or under the Unit Trusts Act 1990, or both) are
contractual arrangements created under a trust deed made between a management company and a depositary. Unit
trusts do not have their own legal personality and contracts are entered into by the management company and, in
certain cases, by the trustee. A unit represents an undivided beneficial interest in the assets of the unit trust.

 

Investment companies

Investment companies (formed under Part 24 of the Companies Act 2014 as amended by the Investment Limited
Partnership (Amendment) Act 2020) are public limited liability companies incorporated with variable capital (ie, the
actual value of the paid-up share capital is equal at all times to the value of the NAV of the company). Shares issued do
not represent a legal or beneficial interest in the company’s assets.

 

Investment limited partnerships 
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Investment limited partnerships (ILPs) (formed under the Investment Limited Partnerships Act 1994) are partnerships
between one or more general partners and one or more limited partners, constituted by written agreements between
the parties known as partnership agreements. A general partner is personally liable for the debts and obligations of the
partnership and a limited partner contributes or undertakes to contribute a stated amount to the capital of the
partnership.

 

Common contractual funds 

Common contractual funds (CCFs) (formed under the UCITS Regulations or the Investment Funds, Companies and
Miscellaneous Provisions Act 2005) are funds constituted under contract law by means of a deed of constitution
executed under seal by a management company. The CCF is an unincorporated body and does not have a legal
personality, and, therefore, may act only through the management company. Participants in the CCF hold their
participation as co-owners and each participant holds an undivided co-ownership interest as a ‘tenant in common’ with
other participants.

Each of these fund vehicles (with the exception of ILPs) may be established as either standalone entities or as an
umbrella fund with separate sub-funds. ILPs are not currently capable of being established as umbrella funds.

It is also possible to have unauthorised alternative investment funds (AIFs) (ie, AIFs that are not authorised by the
Central Bank under Irish funds legislation), the principal legal structures of which include real estate investment trusts,
exempt unit trusts and limited partnerships established under the Limited Partnerships Act 1907.

Law stated - 01 April 2021

Laws and regulations
What are the key laws and other sets of rules that govern retail funds?

There is a significant amount of legislation at both European and domestic level applicable to retail funds that will vary
depending on the fund structure and status. The European Securities and Markets Authority and the Central Bank of
Ireland (the Central Bank) have also issued guidance applicable to retail funds.

In summary, for UCITS, the key laws and regulations include:

the Undertakings for Collective Investments in Transferable Securities (UCITS) Directive (2009/65/EC) (the UCITS
Directive);
the UCITS Regulations; and
the Central Bank (Supervision and Enforcement) Act 2013 (section 48(1)) (Undertakings for Collective Investment
in Transferable Securities) Regulations 2019, SI No. 230/2019 as amended (the Central Bank UCITS Regulations).

 

For RIAIFs, the key laws and regulations include:

the Alternative Investment Fund Managers Directive 2011/61/EU (AIFMD);
the EU (Alternative Investment Fund Managers) Regulations 2013 (the Irish AIFMD Regulations);
the Commission Delegated Regulation (EU) No. 231/2013 supplementing the AIFMD with regard to exemptions,
general operating conditions, depositaries, leverage, transparency and supervision;
the Prospectus (Directive 2003/71/EC) Regulations 2005 (for certain categories of closed-ended funds), as
amended;
the Central Bank AIF Rulebook; and
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the European Union (Key Information Document for Packaged Retail and Insurance-Based Investment Products)
Regulations 2017 (Regulation (EU) No. 1286/2014).

 

In addition, Commission-delegated and implementing regulations have been adopted by the European Commission in
specific areas to ensure that the UCITS Directive and the AIFMD are implemented consistently across the EU.

Law stated - 01 April 2021

Authorisation
Must retail funds be authorised or licensed to be established or marketed in your jurisdiction?

Yes, retail funds domiciled in Ireland must be authorised by the Central Bank. Once authorised, these retail funds may
market to Irish investors by virtue of their authorisation.

Law stated - 01 April 2021

Marketing
Who can market retail funds? To whom can they be marketed?

The marketing and distribution of retail funds can be carried out by the fund or the management company (UCITS or
AIFM) or delegated to the investment manager, distributor or any other entity authorised to carry out such function,
such as regulated intermediaries. There are no minimum subscription or investor qualification requirements, imposed
by regulations, for retail funds and they may be marketed to any investors who fulfil the criteria set out in the offering
document.

Law stated - 01 April 2021

Managers and operators
Are there any special requirements that apply to managers or operators of retail funds?

Managers of retail funds are subject to the regulatory requirements that derive from European legislation as transposed
in Ireland (the UCITS Directive and the AIFMD). In addition, managers are subject to the applicable Central Bank rules
and regulations. 

Law stated - 01 April 2021

Investment and borrowing restrictions
What are the investment and borrowing restrictions on retail funds?

UCITS

To seek to ensure investor protection, UCITS are subject to specific investment restrictions, relating both to the type of
investment that may be made and the extent of such investment.

 

Permitted asset classes
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In summary, UCITS are permitted to invest in:

transferable securities and money market instruments that are either admitted to official listing on a stock
exchange in an EU member state or non-EU member state or that are dealt on a market that is regulated,
operating regularly, recognised and open to the public;
recently issued transferable securities that will be admitted to official listing on a stock exchange or other market
(as described above) within a year;
money market instruments, other than those dealt in on a regulated market, provided that the issue or the issuer
is itself regulated for the purpose of protecting investors and savings;
units of UCITS;
units of non-UCITS collective investment schemes (CIS) (in certain cases);
deposits with credit institutions;
financial derivative instruments that meet certain criteria; and
transferable securities and money market instruments other than those referred to above (subject to a maximum
aggregate limit of the NAV).

 

Investment and borrowing restrictions

The UCITS investment and borrowing restrictions are set out in the UCITS Directive, UCITS Regulations and Central
Bank UCITS Regulations. However, in summary, the following should be noted:

UCITS are required to provide high levels of portfolio diversification and liquidity;
no more than 10 per cent of UCITS’ net assets may be invested in transferable securities or money market
instruments issued by the same body, with a further aggregate limitation of 40 per cent of net assets on
exposures of greater than 5 per cent to single issuers (otherwise known as the ‘5/10/40’ rule);
there are exceptions to the above for investments issued or guaranteed by governments, local authorities or
certain public international or supranational bodies;
certain index replicators can take exposures of up to 20 per cent of net assets to single issuers, with up to 35 per
cent to a single issuer in exceptional market conditions;
up to 100 per cent of net assets can be invested in other CIS, provided no more than 20 per cent is invested in any
one CIS, with an aggregate restriction of 30 per cent of net assets applying to investment in non-UCITS CIS as
well as strict rules applying to the nature of the CIS in which a UCITS can invest, as well as limiting investment to
a maximum of 25 per cent of the units of the underlying CIS;
master-feeder structures are permitted under which a UCITS may invest, by way of derogation from the above
limits, at least 85 per cent of its assets in the units of another UCITS;
no more than 20 per cent of net assets can be invested in cash deposits with any one credit institution as
permitted by the Central Bank and up to 10 per cent of net assets may be held for ancillary liquidity purposes with
other credit institutions (which 10 per cent limit is raised to 20 per cent in the case of deposits made with the
custodian or trustee);
investments in or through derivatives may be made or taken to assets into which a UCITS can invest directly
including financial instruments with one or several characteristics of those assets, and to financial indices,
interest rates, foreign exchange rates and currencies (the maximum exposure to a single over-the-counter
derivative counterparty is 5 per cent, increasing to 10 per cent for certain credit institutions) – various
aggregations of the above restrictions apply;
the maximum aggregate exposure to securities and instruments (other than CIS, derivatives and cash) not listed
or traded on a recognised market is 10 per cent of net assets;
additional general provisions apply, including concentration limits, prohibitions on taking legal or management
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control of issuers or prohibitions on uncovered sales; and
borrowings are limited to 10 per cent of net assets and can only be used for temporary purposes (for liquidity).

 

Efficient portfolio management (EPM) techniques and instruments

UCITS are also permitted to use techniques and instruments relating to transferable securities and money market
instruments for EPM purposes, which is taken to mean that they are economically appropriate and are entered into with
the aim of reducing risk, reducing cost or generating additional capital or income (with a level of risk consistent with
the UCITS risk profile).

Derivatives used for EPM purposes must comply with normal rules for investment in financial derivative instruments.

Repos or reverse repos and stock lending are expressly permitted with strict rules regarding collateral including
acceptable forms of collateral, levels provided, diversification of collateral, valuation of collateral and how and where it
is held and maintained.

 

RIAIFs

RIAIFs are subject to investment and eligible asset restrictions that are less restrictive than for UCITS funds but are far
more restrictive than under the QIAIF regulatory regime. In particular, RIAIFs are subject to the following key investment
and borrowing restrictions:

investment in unlisted securities may be up to 20 per cent of the NAV of the RIAIF;
investment in securities issued by the same institution may be up to 20 per cent of the NAV;
index-tracking RIAIFs are subject to a limit of 35 per cent of the NAV of investments in securities by the same
institution;
no more than 20 per cent of the NAV may be invested in any class of security issued by a single issuer (does not
apply to investment in other open-ended funds);
investment of more than 20 per cent and up to 100 per cent of the NAV of the relevant RIAIF in government-
backed securities requires the prior approval of the Central Bank;
no more than 10 per cent of the NAV may be held in deposits with any one institution (this limit may be raised to
30 per cent for European Economic Area institutions or certain other credit institutions or the depositary of the
RIAIF);
up to 30 per cent of the NAV may be invested in any one open-ended regulated fund (this rule may be disapplied
for certain categories of regulated funds under the AIF Rulebook);
RIAIFs investing over 30 per cent of their NAV in other investment funds must ensure that the investment funds in
which they invest are prohibited from investing more than 30 per cent of their NAV in other investment funds; and
no more than 20 per cent of the NAV may be invested in unregulated, open-ended funds (this limit may be
disapplied subject to further conditions in accordance with the requirements of the AIF Rulebook).

 

In addition, a RIAIF may borrow up to 25 per cent of its NAV but it is not permitted to offset credit balances against
borrowings when determining the percentage of borrowings that remains outstanding. Repurchase or reverse
repurchase contracts, securities borrowing or securities lending do not constitute borrowing for the purposes of the 25
per cent limit.

Unlike UCITS funds, RIAIFs are permitted to invest in certain types of alternative assets, such as real estate and hedge
funds.
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Law stated - 01 April 2021

Tax treatment
What is the tax treatment of retail funds? Are exemptions available?

Irish retail funds are not subject to any Irish taxes on the income (profits) or gains arising on their underlying
investments.

While dividends, interest and capital gains that the fund receives with respect to its investments may be subject to
taxes, including withholding taxes, in the countries in which the issuers of investments are located, these foreign
withholding taxes may, nevertheless, be reduced or eliminated under Ireland’s network of tax treaties to the extent
applicable.

Law stated - 01 April 2021

Asset protection
Must the portfolio of assets of a retail fund be held by a separate local custodian? What 
regulations are in place to protect the fund’s assets?

Yes, a retail fund must appoint a depositary located in Ireland. The depositary is responsible for the safekeeping of
assets, cash monitoring and oversight duties. A depositary must be one of the following:

a credit institution;
an investment firm subject to EU capital adequacy requirements and authorised under the Markets in Financial
Instruments Directive; or
another category of institution subject to prudential regulation and ongoing supervision.

 

Under the AIFMD and the UCITS Directive, the depositary has restitution liability throughout the custody network for
financial instruments lost while in custody and has or will have more prescriptive duties relating to daily monitoring of
all cash flows, reconciliations and verifications, due diligence and risk assessments, segregation arrangements and
sub-custody oversight.

Law stated - 01 April 2021

Governance
What are the main governance requirements for a retail fund formed in your jurisdiction?

Retail funds are – whether UCITS or RIAIF – broadly subject to the same governance requirements. Each of the legal
structures available in Ireland is required to have detailed and accurate records kept to be able to meet its relevant
statutory and regulatory obligations. Irish UCITS funds must comply with the record-keeping requirements set out in the
UCITS Regulations and Irish AIFs and Irish AIFMs must comply with the provisions of the AIF Rulebook.

Irish retail funds are required to have independent fund administrators appointed who are authorised and supervised by
the Central Bank. In addition, UCITS funds and RIAIFs are required to have depositaries appointed for the purposes of
holding the assets of the UCITS or RIAIF in custody in accordance with the requirements of the UCITS Regulations and
the Irish AIFMD Regulations. A depositary of a RIAIF or QIAIF must enquire into the conduct of Irish corporate
respective UCITS and RIAIFs or the management companies or general partners of non-corporate UCITS and RIAIFs in
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each annual accounting period and report thereon to the investors via a depositary report included in the annual report
of the UCITS or the RIAIF.

Throughout the life of the relevant retail fund, there will be ongoing filing obligations to be made with the Central Bank
and other relevant statutory authorities (ie, the Companies Registration Office and the Irish Revenue Commissioners
(tax authority)).

In addition to complying with regulatory obligations imposed by the UCITS Regulations or the Irish AIFMD Regulations,
or both, management companies to UCITS funds, AIFs, self-managed UCITS funds and internally managed AIFs in
Ireland are also required to comply with and adhere to the requirements of the Central Bank’s ‘Fund Management
Company – Guidance’ published in December 2016 (the Guidance). The Guidance details the Central Bank’s
requirements with respect to the following matters:

delegating oversight;
organisational effectiveness;
directors’ time commitments;
managerial functions;
operational issues; and
procedural matters.

 

All Irish UCITS and RIAIFs that are structured as corporate entities (ie, ICAVs and PLCs) are required to have a minimum
of two Irish-resident directors and an Irish corporate secretary. The directors of an Irish corporate UCITS or RIAIF or the
management companies or general partners of non-corporate UCITS and RIAIFs are required to comply with the Central
Bank’s Fitness and Probity Standards issued under section 50 of the Central Bank Reform Act 2010 and must be pre-
approved by the Central Bank.

Applications to become a director of a UCITS or RIAIF or a management company or general partner of non-corporate
UCITS and RIAIFs must be made to the Central Bank via an online individual questionnaire (IQ). The IQ application
requires applicant directors to provide detailed information on their educational and professional experience and
expertise together with, inter alia, details of the proposed time commitment (in days) that they will provide per year in
respect of that directorship. In addition, the appointing entity, in validating the IQ, is required to confirm its expectation
regarding the proposed director’s time commitment per year.

Finally, corporate UCITS and RIAIFs or the management companies or general partners of non-corporate UCITS and
RIAIFs are recommended to adhere to a voluntary corporate governance code for funds put in place by the Irish Funds
Industry Association at the request of the Central Bank.

Law stated - 01 April 2021

Reporting
What are the periodic reporting requirements for retail funds?

Retail funds are required to publish an annual audited report for each financial year and an unaudited semi-annual or
half-yearly report. The annual report for UCITS funds must be published within four months of the year end (six months
in the case of RIAIFs) and the semi-annual report must be published within two months of the period end. Both must be
sent to the Central Bank and must also be offered free of charge to investors before the conclusion of a contract and
supplied free of charge to investors upon request.

Law stated - 01 April 2021
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Issue, transfer and redemption of interests
Can the manager or operator place any restrictions on the issue, transfer and redemption of 
interests in retail funds?

For retail funds, there is a general entitlement to refuse an application for shares or units at the discretion of the board
of directors or the fund or the relevant management company. In addition, shares or units may not be issued to the
following persons:

those located in jurisdictions where the fund cannot be sold or marketed;
those who do not provide anti-money laundering or counter-terrorist financing documentation; or
those that would cause negative legal, tax or regulatory consequences for the fund or other investors.

 

For UCITS funds, there are no redemption restrictions other than gating the fund in certain prescribed circumstances or
suspending it in more extreme cases.

A closed-ended RIAIF does not facilitate redemption requests during the life of the RIAIF. Fund documentation may also
provide for temporary suspension in specified circumstances. The Central Bank must be notified immediately of any
such suspension.

Law stated - 01 April 2021

NON-RETAIL POOLED FUNDS 
Available vehicles
What are the main legal vehicles used to set up a non-retail fund? How are they formed?

There are several different legal vehicles that can be used to set up non-retail funds (ie, undertakings for collective
investment in transferable securities (UCITS) and retail investor alternative investor funds (RIAIFs)). Qualifying investor
alternative investment funds (QIAIFs) can also be formed using these legal vehicles. 

Law stated - 01 April 2021

Laws and regulations
What are the key laws and other sets of rules that govern non-retail funds?

For retail investor alternative investor funds (RIAIFs), the key laws and regulations include the following:

the Alternative Investment Fund Managers Directive 2011/61/EU (AIFMD);
the EU (Alternative Investment Fund Managers) Regulations 2013 (the Irish AIFMD Regulations);
the Commission Delegated Regulation (EU) No. 231/2013 supplementing the AIFMD with regard to exemptions,
general operating conditions, depositaries, leverage, transparency and supervision;
the Prospectus (Directive 2003/71/EC) Regulations 2005 (for certain categories of closed-ended funds), as
amended;
the Central Bank AIF Rulebook; and
the European Union (Key Information Document for Packaged Retail and Insurance-Based Investment Products)
Regulations 2017 (Regulation (EU) No. 1286/2014).
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Law stated - 01 April 2021

Authorisation
Must non-retail funds be authorised or licensed to be established or marketed in your jurisdiction?

Yes, retail funds domiciled in Ireland must be authorised by the Central Bank of Ireland (Central Bank). Once authorised,
these retail funds may market to Irish investors by virtue of their authorisation.

Law stated - 01 April 2021

Marketing
Who can market non-retail funds? To whom can they be marketed?

The marketing and distribution of non-retail funds can be carried out by the QIAIF or the alternative investment fund
manager (AIFM) or delegated to the investment manager, distributor or any other entity authorised to carry out that
function.

There are regulatory minimum subscription and investor qualification requirements for non-retail funds and they may
be marketed to any investors who fulfil the regulatory criteria. Non-retail AIFs may only be marketed to professional
investors in Ireland. QIAIFs may only be marketed in Ireland to qualifying investors (as defined in the AIF Rulebook).
QIAIFs may only be marketed to professional investors (as defined in the AIFMD) in other EU member states when
utilising the AIFMD Marketing Passport.

Law stated - 01 April 2021

Ownership restrictions
Do investor-protection rules restrict ownership in non-retail funds to certain classes of investor?

A QIAIF may only be sold in Ireland to qualifying investors and a minimum subscription of €100,000 applies.

A qualifying investor is as follows:

an investor who is a professional client within the meaning of Markets in Financial Instruments Directive (MiFID);
an investor who receives an appraisal from an EU credit institution, a MiFID firm or a UCITS management
company to the effect that the investor has the appropriate expertise, experience and knowledge to adequately
understand the investment in the QIAIF; or
an investor who certifies that they are an informed investor by providing the following:

confirmation (in writing) that the investor has such knowledge of, and experience in, financial and business
matters as would enable the investor to properly evaluate the merits and risks of the prospective investment;
or
confirmation (in writing) that the investor’s business involves, whether for its own account or the account of
others, the management, acquisition or disposal of property of the same kind as the property of the QIAIF.

 

Qualifying investors must self-certify in writing to the QIAIF that they meet the minimum initial investment per investor
and appropriate expertise and understanding tests and are aware of the risk involved in the proposed investment and
of the fact that inherent in such investments is the potential to lose all of the sum invested. When marketing a QIAIF in
another EU member state under the AIFMD marketing passport, the AIFM may only market units or shares in the
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relevant QIAIF to professional investors (as defined in MiFID).

Law stated - 01 April 2021

Managers and operators
Are there any special requirements that apply to managers or operators of non-retail funds?

Managers of retail funds are subject to the regulatory requirements that derive from European legislation as transposed
in Ireland (the Undertakings for Collective Investments in Transferable Securities (UCITS) Directive (2009/65/EC) (the
UCITS Directive) and the AIFMD). In addition, managers are subject to the applicable Central Bank rules and regulations.

Law stated - 01 April 2021

Tax treatment
What is the tax treatment of non-retail funds? Are any exemptions available?

Irish non-retail funds are not subject to any Irish taxes on the income (profits) or gains arising on their underlying
investments.

While dividends, interest and capital gains that a fund receives with respect to its investments may be subject to taxes,
including withholding taxes, in the countries in which the issuers of investments are located, these foreign withholding
taxes may, nevertheless, be reduced or eliminated under Ireland’s network of tax treaties to the extent applicable.

An amended tax regime to that above applies to non-retail funds that invest significantly in Irish real estate assets.

Law stated - 01 April 2021

Asset protection
Must the portfolio of assets of a non-retail fund be held by a separate local custodian? What 
regulations are in place to protect the fund’s assets?

Yes, a non-retail fund must appoint a depositary located in Ireland. The depositary is responsible for the safekeeping of
assets, cash monitoring and oversight duties. A depositary must be one of the following:

a credit institution;
an investment firm subject to EU capital adequacy requirements and authorised under MiFID; or
another category of institution subject to prudential regulation and ongoing supervision.

 

Under the AIFMD and the UCITS Directive, the depositary has restitution liability throughout the custody network for
financial instruments lost while in custody and has or will have more prescriptive duties relating to daily monitoring of
all cash flows, reconciliations and verifications, due diligence and risk assessments, segregation arrangements and
sub-custody oversight.

Law stated - 01 April 2021
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Governance
What are the main governance requirements for a non-retail fund formed in your jurisdiction?

Each of the legal structures available in Ireland is required to have detailed and accurate records kept to be able to
meet its relevant statutory and regulatory obligations. Irish AIFs and Irish AIFMs must comply with the provisions of the
AIF Rulebook.

Irish AIFs are required to have depositaries appointed for the purposes of holding the assets in custody in accordance
with the requirements of the Irish AIFMD Regulations. A depositary of an AIF must enquire into the conduct of Irish
corporates or the management companies or general partners of non-corporates in each annual accounting period and
report thereon to the investors via a depositary report included in the annual report.

Throughout the life of the fund, there will be ongoing filing obligations to be made with the Central Bank and other
relevant statutory authorities (ie, the Companies Registration Office and the Irish Revenue Commissioners (tax
authority)).

In addition to complying with regulatory obligations imposed by the Irish AIFMD Regulations, management companies
to AIFs are also required to comply with and adhere to the requirements of the Central Bank’s ‘Fund Management
Company – Guidance’ published in December 2016 (the Guidance). The Guidance details the Central Bank’s
requirements with respect to the following matters:

delegating oversight;
organisational effectiveness;
directors’ time commitments;
managerial functions;
operational issues; and
procedural matters.

 

All Irish AIFs that are structured as corporate entities (ie, PLCs and Irish collective asset-management vehicles) are
required to have a minimum of two Irish-resident directors and an Irish corporate secretary. The directors of an Irish
corporate or the management companies or general partners of non-corporates are required to comply with the Central
Bank’s Fitness and Probity Standards issued under section 50 of the Central Bank Reform Act 2010 and must be pre-
approved by the Central Bank.

Applications to become a director of an AIF or a management company or general partner of non-corporate AIFs must
be made to the Central Bank via an online individual questionnaire (IQ). The IQ application requires applicant directors
to provide detailed information on their educational and professional experience and expertise together with, inter alia,
details of the proposed time commitment (in days) that they will provide per year in respect of that directorship. In
addition, the appointing entity, in validating the IQ, is required to confirm its expectation regarding the proposed
director’s time commitment per year.

Finally, corporate AIFs or the management companies or general partners of non-corporate AIFs are recommended to
adhere to a voluntary corporate governance code for funds put in place by the Irish Funds Industry Association at the
request of the Central Bank.

Law stated - 01 April 2021
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Reporting
What are the periodic reporting requirements for non-retail funds?

QIAIFs are required to publish an independently audited annual report for each financial year. The deadline for the
publication of the annual report of an AIF is within six months of the year end. In addition, QIAIFs that are structured as
unit trusts must also prepare an unaudited half-yearly report, which must be published within two months of the
relevant half-yearly reporting date. In addition, QIAIFs are required to report their net asset value, units in issue,
subscription or redemption, profit or loss, fee and expenses data to the Central Bank on a monthly basis and also
submit quarterly statistical returns.

Law stated - 01 April 2021

SEPARATELY MANAGED ACCOUNTS
Structure
How are separately managed accounts typically structured in your jurisdiction?

Typically, a client who requires a separately managed account will enter into a discretionary investment management
agreement with an investment firm authorised under the Markets in Financial Instruments Directive (MiFID), which has
the authority to engage in portfolio management and which will buy or sell financial instruments on the client’s behalf.
Where the MiFID-authorised investment firm is authorised to hold client assets, it will hold these assets on the client’s
behalf with an eligible custodian in accordance with the Client Asset Regulations 2015, SI No. 104/2015 (the Client
Asset Regulations), that are designed to protect and safeguard client assets. Where the MiFID-authorised investment
firm is not authorised to hold client assets, the client will appoint a third-party custodian and grant the MiFID-authorised
investment firm a mandate to issue instructions to the custodian on the client’s behalf.

Law stated - 01 April 2021

Key legal issues
What are the key legal issues to be determined when structuring a separately managed account?

The terms for a separately managed account will be set out in the discretionary investment management agreement
between the client and the MiFID-authorised investment firm. The level of protection afforded to the client is driven by
the client’s categorisation by the MiFID-authorised investment firm with a retail client receiving the highest level of
protection under the Markets in Financial Instruments Directive 2014/65/EU (MiFID II) in terms of how the product is
sold to the client, the level of information provided to the client and the duty of care owed to the client. If, on the other
end of the spectrum, a client is categorised as an eligible counterparty, it will be afforded less protection under the
MiFID II conduct of business rules and the agreement will be based on negotiation between the parties. Where a MiFID-
authorised investment firm has the authority to hold the client’s assets it must do so in accordance with the Client
Asset Regulations and this will be referenced in the discretionary investment management agreement.

Law stated - 01 April 2021

Regulation
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Is the management or marketing of separately managed accounts regulated in your jurisdiction?

For an entity to be in a position to offer a client the service of separately managed accounts, it must be regulated either
as a MiFID investment firm authorised to engage in portfolio management or an AIFM or UCITS management company
authorised to provide the additional service of individual portfolio management in accordance with mandates given by
investors on a discretionary client-by-client basis.

Law stated - 01 April 2021

GENERAL
Proposed reforms
Are there proposals for further regulation of funds, fund managers or marketers of funds in your 
jurisdiction?

In July 2019 the European Commission’s new framework for the cross-border distribution of investment funds entered
into force and forms part of the Commission’s Action Plan on the Capital Markets Union. The new rules will apply in
each EU member state (including Ireland) by 2 August 2021 and represent an overhaul of the current rules on the cross-
border distribution of both undertakings for collective investment in transferable securities (UCITS) and alternative
investment funds (AIFs).

Law stated - 01 April 2021

Public listing
Outline any specific requirements for stock-exchange listing of retail and non-retail funds.

While there is no requirement for retail or non-retail funds authorised by the Central Bank of Ireland (the Central Bank)
to be listed, Euronext Dublin ('Euronext’ and formerly the Irish Stock Exchange) operates a streamlined listing regime for
retail and non-retail funds authorised and regulated in an EU member state. Euronext also lists funds from many non-
EU jurisdictions. To list an investment fund on the Euronext, a listing sponsor must be formally appointed and listing
particulars must be drafted and published in compliance with the Euronext listing regime. The listing of closed-ended
funds on Euronext’s regulated market also requires a review by the Central Bank under Regulation (EU) 2017/1129 of
the European Parliament and of the Council of 14 June 2017 on the Prospectus to be published when securities are
offered to the public or admitted to trading on a regulated market.

A listing on Euronext increases distribution capacity and meets the needs of institutional investors and pension funds
that have limited capacity to invest in unlisted securities. Investors take comfort that a listed fund has met the
suitability, diversification and ongoing compliance and reporting requirements of an internationally recognised listing
authority with specific expertise in investment funds. Another benefit of listing to investors is the transparency that
comes with complying with the ongoing reporting requirements: with the net asset value of the listed fund published on
the Euronext website upon calculation and market announcements in relation to material changes.

Law stated - 01 April 2021

Overseas vehicles
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Is it possible to redomicile an overseas vehicle in your jurisdiction?

Yes. Bermuda, the British Virgin Islands, the Cayman Islands, Guernsey and Jersey are approved as jurisdictions from
which corporate funds can redomicile to Ireland pursuant to this legislation. The Central Bank has issued guidance on
the practical steps involved in the redomiciliation process for both corporate funds and unit trusts. Redomiciliation can
be a more efficient alternative to a cross-border merger as it does not involve setting up a new fund or selling or
transferring assets, shares or investors. The legal framework seeks to avoid unnecessary administrative burdens and
expressly recognises that a migrating fund will not be treated as a new entity in Ireland, so that its existing identity and
track record may be preserved. Further, there is no other taxable event as a consequence of the redomiciliation.

Law stated - 01 April 2021

Foreign investment
Are there any special rules relating to the ability of foreign investors to invest in funds established 
or managed in your jurisdiction or domestic investors to invest in funds established or managed 
abroad?

There are no specific rules.

Law stated - 01 April 2021

Funds investing in derivatives
Are there any special requirements in your jurisdiction relating to funds investing in derivatives?

Yes, the rules pertaining to UCITS are set out in the European Communities (Undertakings for Collective Investment in
Transferable Securities) Regulations 2011, SI No. 352/2011 and Central Bank (Supervision and Enforcement) Act 2013
(section 48(1)) (Undertakings for Collective Investment in Transferable Securities) Regulations 2019, SI No. 230/2019
as amended. The Central Bank has also issued a guidance paper entitled ‘UCITS Financial Derivative Instruments and
Efficient Portfolio Management’ applicable to UCITS. The rules applicable to alternative investment funds and
alternative investment fund managers are set out in the Central Bank’s AIF Rulebook and the Alternative Investment
Fund Managers Directive.

Law stated - 01 April 2021

UPDATE AND TRENDS
Recent developments 

Are there any other current developments or emerging trends in your jurisdiction that should be 
noted?  Please include reference to world-wide regulatory concerns, such as restrictions on 
foreign ownership in strategic industries, high-frequency trading, commodity position limits, 
capital adequacy for investment firms and ‘shadow banking’.

The update to the Investment Limited Partnership Act was completed in 2020 with the Central Bank making relevant
amendments to the Central Bank's AIF Rulebook, which has resulted in renewed interest in this fund vehicle. Other
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developments in an Irish context include: (1) the Central Bank approving a QIAIF with very limited crypto asset
exposure; (2) the adopting of detailed outsourcing guidance for regulated financial services providers by the Central
Bank in December, 2021; and (3) the forthcoming implementation of the Central Bank’s Individual Accountability
Framework and Senior Executive Accountability Regime in H2 2022.

 

Law stated - 01 April 2021
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Jurisdictions
Cayman Islands Loeb Smith Attorneys

Germany POELLATH

Greece Souriadakis Tsibris

Ireland Dillon Eustace LLP

Italy Legance - Avvocati Associati

Japan TMI Associates

Luxembourg Loyens & Loeff

Malta Ganado Advocates

Monaco Gordon S. Blair Law Offices

Portugal VdA

Spain Alter Legal

Sweden Vinge

Switzerland Walder Wyss Ltd

Taiwan LCS & Partners

United Kingdom Morgan, Lewis & Bockius LLP

USA Morgan, Lewis & Bockius LLP
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