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BY TINA-MARIE O’NEILL

Agent TWM has re-
duced the asking 
price of Ashgrove 
House, a large ser-

viced office centre in Dún 
Laoghaire in south Co Dublin, 
from €675,000 to €625,000. 

According to the agent, this 
is an opportunity which will 
be of interest to both investors 
and owner-occupiers. 

The office building is lo-
cated within a secure estate 
accessed off Kill Avenue, 
the main link road between 
Dún Laoghaire and the N11. 
The three-storey building 
extends to some 581 square 
metres and the ground floor 
currently offers communal 
rooms for the occupiers such 
as a board room and recep-
tion. The property also has 
convenient car parking for 
15 cars.

At present the building is 
partially occupied by three 

licensees and produces 
€19,680 per annum. Accord-
ing to the agent, the building 
may suit an investor seeking 
an attractive investment re-
turn or alternatively an own-
er-occupier who could use 

the entire building or obtain 
an income while part occu-
pying. 

The current owners cur-
rently produce a substantial 
amount of additional income 
by providing services such as 

virtual offices and telephone 
answering among other ad-
ministrative services.

For more details contact Mark 
Kelly, the TWM agent handling 
the sale, at 087-6481920 or email 

Dún Laoghaire office building drops price

T
here is much commentary in 
the legal press about inter-
pretation of contract clauses 
and legal doctrines, but such 
commentary largely poses 
further questions. 

There are few hard and fast factual 
answers to questions around the effect 
the Covid-19 crisis and public health 
measures are posing for the manage-
ment and administration of construction 
contracts.

The bottom line is that the “contract 
is king”. While it might seem that all 
contractors will surely have a contractual 
or other legal entitlement to an exten-
sion of time to complete a project at the 
present time, that simply cannot be as-
sumed. Each contract and set of factual 
circumstances is different and must be 
considered on its own terms.

Also, even if an extension of time to 
complete a project is given in any con-
struction deal, this then leads to the 
question as to which party will pay for 
additional costs incurred as a result of 
that extension and delay. Again, the 
key question is: “What does the con-
tract say?”

A further issue is that any variations 
to a construction contract are likely to 
have a knock-on effect on a myriad of 
inter-related contracts. This includes 
facility agreements for development 
funding or pre-let deals, where a tenant 
may have set a specific date to occupy a 
property under construction. The terms 
of these contracts must be considered too.

Construction Industry  
Federation (CIF)
With very limited exceptions, construc-
tion cannot proceed while the stay home 
measures remain in place (at the time of 
writing, these are due to expire at mid-
night on May 4, 2020). 

Users of construction contracts in 
Ireland should keep up to date with 
progress on the report prepared by the 

CIF, Construction Sector C-19 Pandemic 
Standard Operating Procedures, current-
ly being considered by the government. 
The intention of the plan contained in the 
CIF report is to provide a standardised 
approach to commencing construc-
tion projects, and which incorporates 
Covid-19 public health requirements.

Public works contracts
Public-sector projects in Ireland are pro-
cured by public bodies by contracts con-
tained in the Capital Works Management 
Framework (Public Works Contracts). 
On April 14, the Office of Government 
Procurement issued an updated guid-
ance note on Public Works Contracts. It 
contains useful guidance, for example, 
as regards Public Works Contracts where 
sites are now closed as a result of the 
public health measures. It sets out: “In 
relation to cost, the Public Works Con-
tracts do not provide an entitlement to 
the Contractor to recover costs associated 
with a delay arising from site closure in 
the current circumstances.”

However, the updated guidance note 
goes on to outline proposals for em-
ployers under Public Works Contracts 
to make ex-gratia payments to contrac-
tors relating to costs associated with delay 
under certain Public Works Contracts 
from April 12, 2020 to midnight on May 
4, 2020.

RIAI contracts
The Royal Institute of the Architects of 
Ireland (RIAI) construction contract is 
the contract of choice for most privately 
funded contracts in Ireland (RIAI con-
tract). Even an RIAI contract, amended 
as it often is in high-value projects, will 
probably not have been amended to an 
extent that the effects of Covid-19 will 
be directly addressed. Parties will now 
be looking at terms in their contracts 
dealing in particular with delay – and 
extensions of time and costs associated 
with delay.

Much current discussion revolves 
around force majeure, which has no 
standard legal definition. The applica-
tion of force majeure protocols in each 
contract will depend on interpretation of 
the precise wording used (if any). 

While it might be expected that the 
Covid-19 pandemic should be considered 
of the same level of magnitude as “acts 
of God” or earthquakes, which should 
relieve a contractor of certain contractual 
obligations, it has yet to be seen how 
the pandemic will be interpreted on a 
contract-by-contract basis. 

Innovative arguments can be expected 
from both parties, and it may well be 
that in a worst-case scenario the courts 
may be called upon to find a way to in-
terpret strict contractual provisions that 
may seem inequitable. The only express 
reference to force majeure in the RIAI 
Contract is at Clause 30, under which 
the contractor may seek an extension 
of time (EOT) upon the happening of an 

event – giving rise to delay in complet-
ing the works due to force majeure. The 
meaning of force majeure in Clause 30 
is open to interpretation as the term is 
not defined in the RIAI Contract. An EOT 
under Clause 30 of the RIAI Contract does 
not necessarily entitle the contractor to 
an increase in the contract sum.

The public health measures may im-
pact on supply of labour and materials. 

A contractor under the RIAI Contract 
may be entitled to seek an EOT where it 
is unable, for reasons beyond its control, 
to secure labour and materials essential 
for the proper execution of the works.

The RIAI Contract also entitles the 
contractor to seek an EOT where the 
architect issues instructions for an em-
ployer’s variation. 

Unlike an EOT request due to force 
majeure, the contractor may claim for 
loss and expense associated with an 
architect’s instruction for a variation.

Whether the RIAI Contract has been 

amended or not, it is vital now for par-
ties to construction contracts to comply 
with notice requirements and to keep 
comprehensive records of communi-
cations and information relevant to an 
EOT request.

RIAI contract: changes in law
Clause 4 of the RIAI Contract deals with 
variations arising from “any legislative 
enactment, rule or order or the exercise 
by the Government of powers vested in 
it...” As most construction sites are now 
temporarily closed by law, contractors 
may seek an adjustment to the contract 
sum pursuant to Clause 4 (unless it is 
amended).

RIAI contract: price fluctuation Clause 
36, dealing with wage and price vari-
ations, is often deleted from the RIAI 
Contract following price buy-out nego-
tiations between the parties where they 
agree that part of the contract sum will 
include a figure usually described as a 

premium. The contractor takes the risk 
that the costs of wages and prices that it 
has to pay to its employees and suppliers 
will be covered by the premium.

Health warning
In light of current uncertainties, parties 
may try to agree, and document, contract 
amendments to reflect the new circum-
stances in which they find themselves. 

Legislation, guidance and policy af-
fecting construction projects is chang-
ing rapidly. The health warning heard so 
often these days is “wash your hands”. 

From the business health perspective 
for stakeholders in the construction in-
dustry, the current advice is “read your 
contract” before deciding upon the next 
steps.

Fiona O’Neill is a construction law  
specialist at Dillon Eustace and Kelly O’Hara 
is a partner and head of the real estate team 
at Dillon Eustace

Contract is king, even in lockdown
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Investors on the lookout 
for warehouse space 
within easy reach of Dub-
lin Port may be interested 

in an investment opportuni-
ty Lisney has just brought to 
market. 

On offer is an opportunity 
to lease a recently completed 
industrial building of about 
5,990 square metres, (64,487 
square feet), strategically lo-
cated about 40km north of 
Dublin Port Tunnel.

The property is situated 
within Donore Industrial 
Estate in Drogheda and has 
frontage onto both the Do-
nore Road and Matthews 
Lane South. Donore Road is 
a well-established commer-
cial hub with easy access to 
the M1 motorway.

The warehouse has a clear 
internal height of 10 metres 
and good loading facilities, 
which include five dock lev-

ellers and five grade roller 
doors. The three-storey office 
section comes with a feature 
reception and modern speci-
fication throughout, including 
passenger lift, air condition-
ing, perimeter trunking and 
fully fitted male and female 
WCs.

The building itself is situ-
ated on a generous site of 1.4 

hectares (3.45 acres), ensur-
ing a substantial marshalling/
service yard. 

James Kearney of Lisney 
said: “As supply levels within 
the industrial sector remain 
at historically low levels, 
especially of larger modern 
buildings, this opportunity 
offers occupiers a one-off 
opportunity to secure a new 

HQ building with superb 
access to the M1 motorway, 
enabling ease of access across 
the whole island of Ireland.”

The property is being of-
fered to the market to let and 
Lisney is quoting €575,000 
per annum.

For more details, contact 
James Kearney or Cathal 
Daughton at 01-6382700.

High-tech warehouse to let in Drogheda

The closure of all but 
essential business-
es will inevitably 
lead to commercial 

tenants being unable to pay 
their rent and seeking ac-
commodations to be made 
by their landlord, due to the 
ongoing global health crisis.

Commercial landlords 
must confront the reali-
ty that many tenants will 
simply be unable to pay 
their rent in the coming 
months due to the complete 

cessation of their business 
function. 

Eviction is not a feasible 
solution as, in most in-
stances, there is no realistic 
prospect of putting in place 
a new tenancy. 

Even if a new tenancy 
were achieved, it would al-
most certainly be at a lower 
rent due to the decrease in 
market demand.

In the absence of govern-
ment measures, commer-
cial landlords and tenants 

need to urgently address 
this issue. 

Reaching an  
agreement
Commercial landlords and 
tenants need to actively 
engage with one another to 
find a solution. Some op-
tions available include:
l Deferral of rent: payment 
of rent for Q2 and Q3 of 
2020, for example, could be 
deferred. These payments 
could be spread out across 
the remainder of the term of 
the lease. If the lease is of a 
long duration, another, less-
er, period within which the 
deferred rent is to be repaid 
could be agreed between 
the parties.
l Extending the term of the 
lease: for leases other than 
“long leases”, the term of 
the lease could be extended 
by the period for which the 
rent is suspended. If, for ex-

ample, rent is suspended for 
three months, three months 
would be added to the end 
of the term of the lease.
l Charging interest: the 
landlord could charge inter-
est on the rent once normal 
payment resumes in order 

to restore the landlord to the 
position, they would have 
been in had rent been paid 
in full during the Covid-19 
crisis.
l Renegotiating: it may 
appeal to some commercial 
landlords to forgive a por-
tion of the rent in return for 
the re-negotiation of certain 
terms in the lease. For ex-
ample, if a lease has 15 years 
left to run, but there is a 
break clause that kicks in in 
two years’ time, the landlord 
may deem it worthwhile to 
allow some forbearance on 
rent in return for the break 
clause being negotiated out 
of the lease. 

The same argument might 
apply to a rent review clause 
for example, particularly in 
circumstances where “open 
market rent” is likely to 
decrease significantly in the 
coming months. A deed of 
variation would have to be 

put in place for any change 
to the terms of the lease.
l Rent forgiveness: if the 
landlord is in a position 
to do so, the rent could be 
forgiven for the period of 
the current crisis. However, 
this may not be practical for 
many landlords, particularly 
where mortgage payments 
are due.

The above options can 
be tailored to the individ-
ual circumstances at hand. 
However, it is of the utmost 
importance that any agree-
ment between a commer-
cial landlord and a com-
mercial tenant at this time 
regarding the payment of 
rent is carefully document-
ed and that legal advice is 
sought. 

While this may seem like 
an unnecessary expense at 
this time, a properly drafted 
legal agreement will guard 
against enforceability or 

validity issues, and potential 
litigation, further down the 
line.

Mortgage repayments
Commercial landlords may 
wonder what they should 
to do about mortgage re-
payments that they are 
unable to repay due to the 
suspension of rent. Again, 
landlords must engage with 
their lending institution in 
order to come to some form 
of agreement. 

It is not in the interests of 
a bank to enforce against 
commercial landlords who 
are in arrears due to the 
Covid-19 crisis, as the bank 
will be faced with the same 
problems as the landlord 
once it takes possession. 
Additionally, many banks 
are currently taking proac-
tive steps to offer payment 
holidays or moratoriums to 
their customers, so this op-

tion should be explored.
Where a landlord has 

borrowings secured by the 
property, the consent of 
the landlord’s lending in-
stitution would usually be 
needed before any accom-
modation could be afforded 
to the tenant. Proper and 
meaningful engagement 
with the lending institution, 
as well as the tenant, is 
therefore vital.

This is a tumultuous time 
for all businesses, big or 
small, and we recognise the 
need to provide clients with 
practical solutions, in order 
to allow them to come out 
the other side of this global 
health crisis and be able to 
resume their business func-
tions as normal. 

Aoife Coughlan is a solicitor 
who specialises in property law 
at Holmes O’Malley Sexton  
Solicitors in Limerick
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Covid-19 public health measures pose 
significant issues for the management and 
administration of construction contracts

How tenants and landlords can navigate Covid’s challenges
With no end to the crisis in sight, 
landlords and tenants need to 
actively engage with one another
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Fiona O’Neill

Aoife Coughlan

A recently completed industrial building for lease on the Donore Industrial Estate

Ashgrove House, a large serviced office centre just off Kill Avenue is asking €625,000

Analysis

The closure of 
all but essential 
business will 
inevitably lead 
to commercial 
tennants being 
unable to pay 
their rent


