February 2015

Corporate Bulletin
Welcome to the Dillon Eustace corporate bulletin. Below, we have
set out some of the recent developments which we feel may be of
interest to you and/or your business. If you wish to discuss anything
contained in this bulletin, please don’t hesitate to contact us.

For further information
on any of the issues
discussed in this article
please contact:

Companies Act 2014
Enactment of the Companies Bill 2012
The Companies Bill 2012 was signed by the President of Ireland on
23 December 2014 and has been enacted as the Companies Act
2014 (Act No. 38 of 2014). The Act will be commenced by Statutory
Instrument and is expected to be effective from 1 June 2015 with a
transition period of 18 months for certain elements.
The Companies Act represents a significant reform of Ireland’s
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company law regime by consolidating, reforming and amending
existing company law legislation. With about 1,500 sections, it is the
largest piece of legislation ever enacted by the Oireachtas.
The Companies Act impacts every Irish company together with all
directors and shareholders.
Please see our website (http://www.dilloneustace.ie/) for updates on
the key innovations of the Companies Act.
The Companies Registration Office has yet to finalise and introduce
over 159 new CRO forms. Also, the Rules Committee of the District
and High Court will need to consider the new statutory provisions
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which will permit new applications in the District and High Court under the new provisions of the
Companies Act 2014.

Directive on Disclosure of Non-Financial and Diversity Information
Directive on disclosure of non-financial and diversity information by large companies and
groups addressing environmental, social and governance issues was published in the
Official Journal of the EU
The Directive on disclosure of non-financial and diversity information by large companies and
groups addressing environmental, social and governance issues was published in the Official
Journal of the EU on 15 November 2014. The Directive entered into force 20 days later; i.e. on 6
December 2014. Member States have to transpose the Directive into national law by 6 December
2016. The provisions of the Directive have to be applied to all undertakings within scope for the
financial year starting 1 January 2017.
The Directive will require certain companies to disclose information in their management report on
policies, risks and results on matters such as respect for human rights, environmental matters,
diversity, social and employee related issues, anticorruption and bribery issues and diversity on
boards of directors. The Directive amends Directive2013/34/EU, which addresses the disclosure of
non-financial information but which in that respect has proved to be unclear and ineffective and
applied in different ways in different Member States.
The objective of the new proposed Directive is to increase companies’ transparency on
environmental and social matters and therefore, to contribute to long term economic growth and
employment. The European Commission believes that transparent companies perform better over
time, have lower financing costs, have better employee retention levels and are more successful in
the long run.
The Directive will apply to large public-interest entities with more than 500 employees. Public
interest entities include listed companies and some unlisted companies, such as banks, insurance
companies and other companies that are designated as such by Member States because of their
activities, size or number of employees.

ESMA advice and opinion on investment based crowdfunding
On 18 December 2014, ESMA published an opinion and advice to clarify existing EU rules
applicable to investment based crowdfunding, and identify regulatory gaps.
The Opinion is addressed to the national competent authorities and provides clarity on how
crowdfunding business models fit within the existing EU regulatory framework. It outlines how
existing EU rules are likely to apply to crowdfunding platforms, depending on the precise business
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model used. It also provides guidance to NCAs who may be considering how to regulate platforms
operating outside the scope of the harmonised EU rules, on the key risks inherent to crowdfunding
and the key components of a regulatory regime to address them.
The Advice, addressed to EU institutions, the European Commission, European Parliament and
European Council, highlights the concern that strong incentives currently exist for crowdfunding
platforms to structure their business models to fall outside the scope of regulation and asks them to
consider policy options to reduce these incentives. Avoiding regulation presents risks to investor
protection and makes it harder for platforms to grow their businesses.
A copy of the Advice and the Opinion can be found at this link:
http://www.esma.europa.eu/news/Press-Release-Investment-based-crowdfunding-needs-EU-widecommon-approach

Shareholder Rights Directive
European Fund and Asset Management Association’s views on European Commission’s
legislative proposal for Directive amending Directive Regarding Encouragement of LongTerm Shareholders Engagement and Directive in respect of Certain Elements of the
Corporate Governance Statement
EFAMA has welcomed the European Commission’s revision of the Shareholders’ Rights Directive,
published on 9 April 2014. It has stated that fostering good corporate governance of listed
companies and encouraging shareholder engagement is an essential part of the European
economy’s long-term financing. EFAMA agrees with the European Commission that alignment of
interests between asset managers, investors and companies is crucial in securing long-term
strategies, which in turn will encourage long-term financing and growth in the EU.
EFAMA’s views can be viewed via the following link:
http://www.efama.org/Publications/Public/Corporate_Governance/144068_FinalPositionPaperSRDII_290914.pdf

Data Protection
(i)

Government Announces New Data Protection Plans
The government has announced its intention to implement a “data protection roadmap” in
order to tackle data protection issues. In an effort to achieve the goal in making Ireland the
“best in class” with regards to data protection plans, three suggestions have been proposed
by the government in order to raise the standards of Irish data protection laws;
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Allowing the office of the Data Protection Commission to have its own vote;
The formation of an office of the Data Protection Commission in Dublin as well as
the office in Portarlington; and
The establishment of an Interdepartmental Committee on Data and Technology
Issues in a bid to encourage a wider scope in the area.
The reason for the update to the data protection plans is due to the need for a wider reform
of data protection legislation across the European Union. The evolution of new
technologies, in particular the expansion of social networks and the effort made in a bid to
protect personal data and how it is sought, processed and kept remains a continuous
challenge for the Data Protection Commissioner.
(ii)

European Data Protection Supervisor Guidelines on Data Protection in EU Financial
Services
Guidelines regarding data protection in EU financial services were published by the
European Data Protection Supervisor on 25 November 2014. The guidelines were
published in a bid to set out that although financial markets are to be monitored closely, the
right to privacy and data protection must be adhered to. The guidelines set out the following
main points:
The right to privacy and protection of personal data under EU rights;
The steps that are required to assess data protection;
Setting out the ways in which data protection rules are applied in relation to
financial services regulation;
Sets out how the EDPS intends to work with policy and lawmakers in the financial
services regulation area.

(iii)

Council releases Latest Draft of New Law
On 19 December 2014, the Council of the European Union published the latest version of
the Data Protection Regulation.
This latest version shows that both EU institutions and various Member States still have
certain concerns in respect of a number of areas of the Data Protection Regulation. By way
of example, the UK government has sought to revert to the definition of consent in Article
2(h) of the Data Protection Directive, which would remove the requirement that
'unambiguous' consent is given, thereby watering down the meaning of 'consent' which is
currently proposed by the Working Group.
The latest version of the Data Protection Regulation can be viewed via the following link:
http://pdp.ie/docs/regulation-council.pdf

/2362340v1

Anti-Money Laundering/Counter-Terrorism Financing
Financial Action Task Force Guidance on Transparency and Beneficial Ownership
The FATF has published Guidance on Transparency and Beneficial Ownership that will assist
countries to design and implement measures that will deter and prevent the misuse of corporate
vehicles, such as companies, trusts and other types of legal persons and arrangements – for
money laundering, terrorist financing and other illicit purposes. The latest guidance is an update
from the FATF recommendations set out in 2012.
The idea of Beneficial Ownership is welcomed by the ever increasing number of advocacy groups
and law enforcement agencies who are pushing for greater transparency in corporate agencies.
However, there is a concern that some nations may find it difficult to implement the Guidance.
The FATF have suggested 3 possible strategies to make the gathering of the information of actual
or beneficial owners behind legal entities less difficult:
Require Companies to retain their own information;
Create a database of company registers; or
Rely on currently available information
In relation to the three strategies above, it is proposed that the first recommendation of requiring
companies to collect their own information is probably the most reliable and strongest option. The
reporting systems are also putting pressure on institutions to identify the natural persons behind
their legal entity customers. So far 51 jurisdictions have formalised their commitment to share data.
The FATF Guidance can be viewed via the following link:
http://www.fatf-gafi.org/media/fatf/documents/reports/Guidance-transparency-beneficialownership.pdf

Directive on Antitrust Damages Actions
The Directive on antitrust damaged actions was adopted on 26 November 2014. The Directive
governs the procedure for recovering damages for infringements of competition law. The Directive
clarifies the law by creating a common framework to assist victims of antitrust infringements claim
compensation. This is aimed at cartels or the abuse of a dominant market position.
Victims will have a minimum of five years to bring a claim. This time period may be
suspended while a national competition authority investigates.
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The final decision of a national competition authority will be binding evidence of infringement
before the national courts.
Each infringing party is jointly and severely liable to compensate a victim in full. A victim may
take a claim against any or all of the infringing parties.
A purchaser who incurred a price increase which was passed along the distribution chain
(which that purchaser did not in turn pass on) may be able to claim compensation for the
infringement which caused that price increase.
The Directive encourages out of court settlements.
The Directive entered into force on Christmas day, 2014, and Member States have 2 years to
implement it in their national legal systems.

Charities Act update
th

The majority of the Charities Act 2009 came into effect from 16 October 2014. Part 4 (Protection of
Charitable Organisations) and Part 7 (Miscellaneous Provisions), have yet to be commenced
however.
th

On 16 October, a Ministerial Order established the Charities Regulatory Authority. This new
authority is empowered to maintain the Register of Charities, to require and hold annual reports
from registered charities and to investigate complaints about charities (the investigative powers are
yet to be commenced).
S.52 of the Act imposes an obligation on all registered charities to make an annual activity report to
the Charities Regulatory Authority within 10 months of the end of the financial year to which it
relates.

EU Guidelines on Cloud Computing Service Level Agreements
The European Commission has published standardised guidelines on cloud computing service level
agreements. An SLA regulates the relationship between cloud service providers and their
customers and sets out the services to be provided. These Guidelines set out the essential terms
that should be included in an SLA. The Guidelines will firstly be trialled with cloud service users.
The agreement on common guidelines for SLAs by cloud service suppliers is to be welcomed.
However, as the Guidelines are non-mandatory we will have to wait to see what impact they have.
The full Guidelines available to read here: http://ec.europa.eu/digital-agenda/en/news/cloud-servicelevel-agreement-standardisation-guidelines
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Irish Taxation Update
(i)

FATCA Update

FATCA is now fully operational with relevant Irish financial institutions being required to have
registered with the IRS before 31 December 2014. The first FATCA reports are due to be filed with
the Irish Revenue Commissioners by 30 June 2015 and will be in respect of the 2014 reporting
year.
(ii)

Finance Act 2014

The Standard for Automatic Exchange of Financial Account Information
The Standard for Automatic Exchange of Financial Account Information was approved on 15 July
2014. The Common Reporting Standard is part of this Standard and is the component that contains
the reporting and due diligence standard that underpins the automatic exchange of financial
account information.
In summary, from an Irish perspective, the Standard should ensure that Irish financial institutions
collect and report certain information in relation to financial accounts maintained by them that are
held by persons not resident in Ireland. This information will be reported to the Irish Revenue
Commissioners who will then exchange same with the tax authorities of the jurisdiction in which the
account holder is resident.
Fundamentally, the information that should be collected and reported is likely to be similar to the
information that financial institutions should already be collecting for FATCA purposes. However, as
will be appreciated the Standard will have much further reaching significant as it will not just require
collection and reporting of information regarding certain US account holders.
The Act has introduced legislation to allow the Irish Revenue Commissioners to make regulations to
comply with the Standard and to effectively introduce the Standard into Irish law.
It is currently envisaged that for early adopters (which includes Ireland) that the effective start date
of the CRS will be 1 January 2016 (new account opening procedures will be required to be in place
by 1 January 2016 with pre-existing accounts being those open on 31 December 2015). The first
exchange of information is currently targeted to take place by the end of September 2017.
Life Assurance Policies (Certain Foreign Life Policies)
The Act makes provision to increase the income tax rate applying to disposals of foreign life policies
that are categorised as personal portfolio life policies to 80% (from 60%) in cases where the details
of the disposal are not correctly included in the taxpayer’s income tax return.
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Offshore Funds
Similarly, legislation has been introduced to increase the income tax rate applying to disposals of
material interests in offshore funds that are categorised as personal portfolio investment
undertakings to 80% (from 60%) in cases where the details of the disposal are not correctly
included in the taxpayer’s income tax return.
Real Estate Investment Trusts
The REIT tax regime has been amended to introduce, amongst other items, legislation to prevent
the avoidance of capital gains tax on intra-group transfers of Irish real estate to a REIT.
Amendments to Irish Residency Rules for Companies
Due to the recent concerns raised in relation to the “Double Irish” structure, the Act has amended
the residency rules for companies incorporated on or after 1 January 2015. These new residency
rules will ensure that companies incorporated in Ireland and also companies not so incorporated but
that are managed and controlled in Ireland, will be tax resident in Ireland except to the extent that
the company in question is, by virtue of a double taxation treaty between Ireland and another
country, regarded as resident in a territory other than Ireland (and thus not resident in Ireland). For
companies incorporated before this date these new rules will not come into effect until 1 January
2021 (except in limited circumstances).
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CONTACT US

Our Offices
Dublin
33 Sir John Rogerson’s Quay
Dublin 2
Ireland
Tel: +353 1 667 0022
Fax: +353 1 667 0042
Cayman Islands
Landmark Square
West Bay Road, PO Box 775
Grand Cayman KY1-9006
Cayman Islands
Tel: +1 345 949 0022
Fax: +1 345 945 0042
Hong Kong
604, 6/F, Printing House
6 Duddell Street
Central
Hong Kong
Tel: +852 35210352
New York
245 Park Avenue
th
39 Floor
New York, NY 10167
United States
Tel: +1 212 792 4166
Fax: +1 212 792 4167
Tokyo
12th Floor,
Yurakucho Itocia Building
2-7-1 Yurakucho, Chiyoda-ku
Tokyo 100-0006, Japan
Tel: +813 6860 4885
Fax: +813 6860 4501
e-mail: enquiries@dilloneustace.ie
website: www.dilloneustace.ie
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Contact Points
For more details on how we can help you, to
request copies of most recent newsletters,
briefings or articles, or simply to be included
on our mailing list going forward, please
contact any of the Corporate team members
below.
Lorcan Tiernan
E-mail: lorcan.tiernan@dilloneustace.ie
Tel: + 353 1 673 1736
Fax: + 353 1 667 0042
Adrian Benson
E-mail: adrian.benson@dilloneustace.ie
Tel: + 353 1 673 1705
Fax: + 353 1 667 0042
Catherine Hicks
E-mail: catherine.hicks@dilloneustace.ie
DD: +353 (0)1 674 1008
Fax: + 353 1 667 0042
David O’Mahony
E-mail: david.omahony@dilloneustace.ie
Tel: + 353 1 673 1723
Fax: + 353 1 667 0042
DISCLAIMER:
This document is for information purposes only and does not
purport to represent legal advice. If you have any queries or
would like further information relating to any of the above
matters, please refer to the contacts above or your usual
contact in Dillon Eustace.
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Dillon Eustace
This Corporate Bulletin is for information purposes only
and does not constitute, or purport to represent, legal
advice. It has been prepared as of 1 February 2015, and,
accordingly, may not reflect changes that have occurred
subsequently. If you have any queries or would like
further information regarding any of the above matters,
please refer to your usual contact in Dillon Eustace.

