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1. APPROACHING DEADLINES  

 

Approaching deadlines 

Q
 3

 2
02

1 

5 July 2021 Existing UCITS funds and specific types of RIAIFs must comply with the CBI’s Performance Fee 

Guidance in respect of accounting periods beginning on or after 5 July 2021. 

9 July 2021 The closing date for submissions in respect of CP140 on Cross-Industry Guidance on Operational 

Resilience. 

26 July 2021 The closing date for submissions in respect of CP138 on Cross-Industry Guidance on Outsourcing. 

31 July 2021 All cloud outsourcing arrangements entered into, renewed, or amended on or after this date must 

comply with the new ESMA Guidelines on cloud outsourcing. 

2 August 2021 The date on which the majority of the provisions of the Cross-Border Distribution Directive and the 

Cross-Border Distribution Regulation will apply. 

23 August 2021 The date from which the ESMA Guidelines on Leverage Risk under AIFMD will apply. See Section 2.7. 

Q
 4

 2
02

1 

1 September 

2021 

Next initial margin phase-in under EMIR for covered entities with an aggregate average notional amount 

(AANA) of non-centrally cleared derivatives greater than €50 billion. 

27 September 

2021 

For parties transferring personal data to third countries, this is the deadline date for the use of the new 

Standard Contractual Clauses under GDPR. See Section 7.3. 

23 October 

2021 

Deadline for Trustees of a “Relevant Trust” to have completed the filing of information on the beneficial 

ownership of a Relevant Trust with the Central Register. See Section 6.2. 

31 December 

2021 

Deadline for Irish UCITS management companies to have completed a documented review of their 

existing liquidity risk management practices and to have prepared an action plan. See Section 2.1. 

 

2. UCITS & AIFMD 

 

2.1 Central Bank letter to UCITS Management Companies on liquidity risk management  

 

On 18 May 2021, the Central Bank of Ireland (CBI) issued an industry letter to all Irish UCITS management companies1 requiring them 

to critcially review their existing liquidity risk management (LRM) frameworks and requiring that an action plan be discussed and approved 

by the board of each UCITS management company by the end of Quarter 4, 2021 (CBI Letter).  

 

The CBI Letter follows the publication in March 2021 by European Securities and Markets Authority (ESMA) of its findings from the 

Common Supervisory Action carried out by all EU/EEA national competent authorities (NCAs) on LRM practices of UCITS management 

companies (ESMA Statement). The CBI Letter is to read in conjunction with the ESMA Statement. 

 

All Irish UCITS managements companies must now critically review their practices, documentation, systems and controls against the 

findings in the CBI Letter and the ESMA Statement. 

  

The review, which must be documented, must outline actions taken by the individual UCITS management company to address the findings 

of the ESMA Statement and the specific matters identified in Appendix 1 of the CBI Letter, which are set out below:  

 

 Instances of LRM framework that were not clearly defined, adaptable and/or independent – UCITS management companies 

should have a comprehensive, documented LRM framework in place and should consider adapting their LRM frameworks to take 

 
1 This includes Irish authorised self-managed UCITS funds 

https://www.esma.europa.eu/sites/default/files/library/esma_34-43-880-_public_statement_-_2020_csa_ucits_liquidity_risks_management.pdf
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into account lessons learned from market and redemption activity during the market volatility of 2020. UCITS managers should 

ensure that their LRM frameworks are driven by the liquidity profile of the UCITS and the profile of its investors.  

 A lack of formal documented pre-investment forecasting framework – UCITS managers must ensure that their pre-investment 

forecasting is incorporated into their risk management policies and is in line with the standards laid out in the Irish UCITS Regulations.  

 A lack of formal liquidity escalation policies – UCITS management companies must have a formal documented escalation 

process which sets down specific liquidity escalation thresholds and key performance indicators which trigger immediate escalation 

from delegates and designated persons to the attention of the board.  

 Cases where no pre-investment forecasting performed – UCITS management companies must perform pre-investment 

forecasting in accordance with the Irish UCITS Regulations and the CBI UCITS Regulations.  

 Over-reliance on the presumption of ongoing liquidity – UCITS management companies must conduct stress testing in 

accordance with the Irish UCITS Regulations and ESMA Guidelines on Liquidity Stress Testing and not overly rely on the 

presumption of liquidity and historical performance. A copy of the ESMA Guidelines on Liquidity Stress Testing can be accessed 

here. 

 Oversight of delegates below expectations – UCITS management companies must regularly engage, interact and challenge 

delegate investment managers on their LRM frameworks.  

 Shortcomings in the role of the designated person for fund risk management – Designated persons are required to challenge 

information received from delegates in a constructive manner and follow up on issues raised to ensure that they are concluded 

satisfactorily. 

 No liquidity reporting to the board of the UCITs manager – The board of UCITS management companies must receive liquidity 

risk reporting.  

 Shortcomings in internal control framework – UCITS management companies must ensure that second-level controls and where 

appropriate and proportionate, third-level controls have oversight of the LRM framework to ensure that they are operating effectively. 

A copy of the ESMA Statement can be accessed here. 

A copy of the CBI Letter can be accessed here. 

Key Action Points 

All Irish UCITS management companies must conduct a documented review of their existing LRM practices, 

having regard to the findings outlined in the CBI Letter and the ESMA Statement, and an action plan must be 

discussed and approved by the board of each UCITS management company by the end of Quarter 4, 2021.   

 

2.2 ESMA updates opinion on reporting obligations under AIFMD 

 

On 28 May 2021, ESMA updated its October 2013 opinion on the collection of information for the effective monitoring of systemic risk 

under Article 24(5), first subparagraph, of the AIFMD (Opinion). 

 

By way of background, the reporting template provided for under Delegated Regulation 231/2013 supplementing the AIFMD provides for 

an extensive set of information to be reported by AIFMs to their NCAs. However, ESMA believes that the effective monitoring of systemic 

risk potentially caused by one AIFM or a group of AIFMs would be facilitated by NCAs’ also adopting a common approach when making 

use of their power to require additional information under Article 24(5), first sub-paragraph, of the AIFMD. In particular, ESMA’s update 

to the Opinion seeks to provide further clarification to AIFMs on three risk measures (value-at-risk, net FX delta and net commodity delta) 

https://www.esma.europa.eu/sites/default/files/library/esma34-39-897_guidelines_on_liquidity_stress_testing_in_ucits_and_aifs_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_34-43-880-_public_statement_-_2020_csa_ucits_liquidity_risks_management.pdf
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/industry-communications/industry-letter---common-supervisory-action-on-ucits-liquidity-risk-management-19-may-2021.pdf?sfvrsn=5
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which NCAs could require AIFMs to report on a periodic basis pursuant to Article 24(5) of the AIFMD and to provide practical examples 

for the reporting. 

 

The Opinion can be accessed here.   

 

ESMA’s press release on the Opinion can be accessed here. 

 

2.3 ESMA updates Q&As on application of AIFMD 

 

On 28 May 2021, ESMA published a revised version of Q&A on AIFMD (AIFMD Q&A) to include additional questions and answers on its 

Guidelines on Performance Fees in UCITS and certain types of AIFS and to include additional guidance on reporting by AIFMs to NCAs. 

 

Section XV of the AIFMD Q&A (ESMA’s guidelines on performance fees in UCITS and certain types of AIFs) has been updated to include 

additional questions and answers on its Guidelines on Performance Fees in UCITS and certain types of AIFS (Guidelines) as follows: 

 

 Q&A No 4 confirms that the Guidelines do not apply to registered AIFMS. However ESMA does note that NCAs have the discretion 

to apply the Guidelines to registered AIFMs which are marketing AIFs to retail investors in their jurisdiction. It is worth noting in this 

regard that the CBI previously advised in its Feedback Statement on CP134 that it requires any AIFM which wishes to market the 

shares of an AIF which falls within the scope of the guidance to retail investors in Ireland to comply with its guidance on performance 

fees.  

 

 Q&A No 5 addresses the concept of “performance reference period” for benchmark models and will not be relevant to Irish AIFs 

given that it is not currently possible to have a performance reference period which is shorter than the whole life of the fund under 

Irish rules. 

 

 Q&A No 6 deals with the concept of a “performance reference period” that should be set in the case of a merger. The Q&A confirms 

that in the case of a merger where the receiving AIF is a newly established fund with no performance history and the NCA of the 

receiving AIF forms the view that the merger does not substantially change the AIF’s investment policy, then the performance 

reference period of the merging AIF should continue to apply to the receiving AIF. This is to ensure that the merger is not conducted 

solely to reset the performance reference period.  

 

Three new Q&A have also been added to Section III of the AIFMD Q&A which deals with reporting by AIFMs to NCAs. These Q&As (No 

84, 85 and 86) address risk which is measured by NET DVO1, NET CSO1 and net equity delta respectively and how these risks should 

be reported to the AIFM’s competent authority.  

 

In this regard, ESMA has also issued a revised version of its 2013 Opinion on reporting of systemic risk to NCAs to provide clarifications 

to three risk measures (Value-at-Risk, Net FX delta and Net commodity delta) and to provide practical examples for the reporting. Please 

see Section 2.2 above for further information.   

 

The AIFMD Q&A can be accessed here. 

 

The Guidelines can be accessed here.  

 
The CBI’s Feedback Statement on CP134 can be accessed here. 

 

2.4 ESMA updates Q&As on application of UCITS Directive 

 

On 28 May 2021, ESMA published a revised version of its Q&A on the UCITS Directive (UCITS Q&A) to include additional questions and 

answers on its Guidelines on Performance Fees in UCITS and certain types of AIFS (Guidelines) as follows.  

 

https://www.esma.europa.eu/sites/default/files/library/esma50-164-4605_opinion_risk_metrics.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-updates-its-opinion-reporting-information-under-aifmd
https://www.esma.europa.eu/sites/default/files/library/esma34-32-352_qa_aifmd.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-39-992_guidelines_on_performance_fees_en.pdf
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp134/feedback-statement-to-cp134.pdf?sfvrsn=4
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 Q&A No 3 addresses the concept of “performance reference period” for benchmark models and will not be relevant to Irish UCITS 

funds given that it is not currently possible to have a performance reference period which is shorter than the whole life of the fund 

under Irish rules. 

 

 Q&A No 4 deals with the concept of a “performance reference period” that should be set in the case of a merger. ESMA advise that 

in the case of a merger where the receiving UCITS is a newly established fund with no performance history and the NCA of the 

receiving UCITS forms the view that the merger does not substantially change the UCITS’ investment policy, then the performance 

reference period of the merging UCITS should continue to apply to the receiving UCITS. This is to ensure that the merger is not 

conducted solely to reset the performance reference period.  

 

The UCITS Q&A can be accessed here. 

 

The Guidelines can be accessed here. 

 

2.5 ESMA publishes final report on guidelines for funds' marketing communications 
 
On 27 May 2021, ESMA published its Final Report on Guidelines on Marketing Communications which it was mandated to publish under 

Article 4 of the Regulation on cross-border distribution of funds ((EU) 2019/1156) (Cross-Border Distribution Regulation) (Report).  

 

The finalised guidelines on marketing communications are set down in Annex IV to the Final Report (Marketing Guidelines) and will 

apply 6 months after the date on which they are published in all EU official languages on the ESMA website. This means that management 

companies will have a longer time-frame within which to ensure that all marketing communications comply with the provisions of the 

Marketing Guidelines while still being required to comply with Article 4 of the Cross-Border Distribution Regulation from 2 August 2021. 

 

The Marketing Guidelines apply to “all marketing communications addressed to investors or potential investors for UCITS and AIFs, 

including when they are set up as EuVECAs, EuSEFs, ELTIFs and MMFs” and are intended to establish a common set of standards for 

all marketing communications used to promote funds within the European Union. Helpfully, the Marketing Guidelines set out a non-

exhaustive list of examples of what constitutes a “marketing communication” as well as identifying certain documents or communications 

which are not considered to fall within the scope of the Marketing Guidelines. 

 

Specific requirements relating to the description of the relevant fund (including whether the fund is actively managed, managed in 

reference to a benchmark or passively managed) are set down in the Marketing Guidelines.  

 

Detailed guidance on how risks and rewards should be disclosed to potential investors in marketing communications, how costs-related 

information should be presented and specific requirements relating to past performance and expected future performance is also provided 

in the Marketing Guidelines. In addition, when a marketing communication refers to the sustainability-related aspects of the investment 

in the promoted fund, certain requirements should be met. 

 

The Marketing Guidelines provide that individual Member States can insist on the marketing communications being translated from 

English into one of the official languages of that Member State, regardless of whether or not the relevant fund is being marketed to retail 

investors and/or professional investors.    

 

The Report can be accessed here. 

 

Key Action Points 

Management companies should conduct a review of all marketing communications relating to funds under 

management to identify any gaps between these documents and the provisions of Article 4 of the Cross-Border 

Distribution Regulation and the Marketing Guidelines and make any necessary amendments in line with the 

timeframes outlined above. They may also want to consider reviewing existing distribution agreements to 

impose a contractual obligation on their distributors to ensure that marketing communications issued by the 

distributors relating to funds under management comply with Article 4 of the Cross-Border Distribution 

https://www.esma.europa.eu/sites/default/files/library/esma34_43_392_qa_on_application_of_the_ucits_directive.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-39-992_guidelines_on_performance_fees_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-45-1244_-_final_report_on_the_guidelines_on_marketing_communications.pdf
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Regulation and the Marketing Guidelines if it is the case that the management company does not review any 

such marketing communications prior to them being used by the relevant distributor. 

 

2.6 Commission Implementing Regulation laying down ITS under Regulation on cross-border distribution of investment funds 

published in OJ 

 

Commission Implementing Regulation (EU) 2021/955 (Commission Implementing Regulation), which lays down implementing 

technical standards under the Cross-Border Distribution Regulation, has been published in the Official Journal of the European Union 

(OJ) on 15 June 2021. 

 

The Commission Implementing Regulation, which follows the publication of ESMA’s Final Report containing draft implementing technical 

standards under the Cross-Border Distribution Regulation in January 2021, sets down the standard forms, templates and procedures for 

the publication and notifications that each NCA is required to make under the Cross-Border Distribution Regulation relating to: 

 

 national rules concerning marketing communications which apply in their jurisdiction; 

 

 national rules concerning fees and charges levied by them relating to the activities of AIFMs, UCITS management companies, 

EuVECA managers and EuSEF managers; and 

 

 the information that must be provided to ESMA to allow it to create and maintain the central database on cross-border marketing of 

AIFs and UCITS as well as the forms, templates and procedures to be followed when communicating this information to ESMA. 

 

The Commission Implementing Regulation enters into force on 5 July 2021 and will apply from that date with the exception of Article 1 

and (3)(1) (both of which relate to the publication of national rules concerning marketing communications) which will apply from 2 August 

2021 and Article 5 (which relates to the reporting of information to ESMA on cross-border marketing activities) which will apply from 2 

February 2022.  

 

The Commission Implementing Regulation can be accessed here.  

 

2.7 ESMA publishes guidelines on calculation of leverage under AIFMD 

 

On 23 June 2021, the translations of the ESMA Guidelines on Leverage Risk under AIFMD into all EU official languages were published 

on the ESMA website (Guidelines). 

 

The Guidelines, which were first published in the ESMA Final Report on Leverage Risk under AIFMD in December 2020, are addressed 

to EU NCAs and will apply from 23 August 2021. NCAs now have two months within which to inform ESMA as to whether they already 

comply with the Guidelines, intend to comply with the Guidelines or do not comply and do not intend to comply with the Guidelines. 

 

Under Article 25 of AIFMD, NCAs are required to gather certain information from AIFMs to identify the extent to which the use of leverage 

contributes to the build-up of systemic risk in the financial system, risks of disorderly markets or risks to the long-term growth of the 

economy. 

 

The Guidelines set down indicators which should be used by all NCAs when assessing whether the condition for imposing leverage-

related measures (such as the imposition of leverage limits under Article 25 of AIFMD) are met. 

  

The assessment of leverage-related systemic risk, which must be conducted by NCAs in accordance with the provisions of the Guidelines, 

should be used to select any AIFs for which it is appropriate to set a leverage limit. 

 

The Guidelines can be accessed here. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A32021R0955&from=EN
https://www.esma.europa.eu/sites/default/files/library/esma34-32-701_guidelines_on_article_25_aifmd.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-701_guidelines_on_article_25_aifmd.pdf
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2.8 Central Bank updates AIFMD Q&As  

 

On 24 June 2021, the CBI published its 39th edition of its Q&A on AIFMD (Q&A) to include additional questions and answers as follows: 

 

 Revised ID1136 confirms that a Depositary of Assets other than Financial Instruments (DAoFI) (also referred to as a “real assets 

depositary”) can not only be appointed to an Irish QIAIF but can also be appointed to a non-Irish fund provided that that fund meets 

the criteria for AIFS set out in Regulation 22(3)(b) of the Irish AIFM Regulations. However it cannot accept an appointment by any 

AIF which is established for the purpose of investment by retail investors. 

 

 A new ID1136 sets down the circumstances in which a DAoFI can be appointed to a non-EU AIF which is marketed for sale in an 

EU jurisdiction under Article 36 of AIFMD to provide safekeeping, cash monitoring and oversight services. 

 

 Revised ID1021 sets down the circumstances in which an Irish entity can provide cash monitoring, safekeeping and oversight 

services to non-EU AIFs under Article 36(1)(a) of the AIFMD. 

 

In the revised Q&A, the CBI also confirms that an AIF can establish a share class that makes distributions to charity provided that certain 

requirements as outlined in ID1144 are met. These include an obligation to ensure that an investor actively elects to invest in such a 

share class, that distributions should only be paid to a charity which is approved/authorised or registered in the relevant jurisdiction and 

that full disclosure of the implications of this policy is provided to investors in the prospectus. 

 

The Q&A can be accessed here.  

 

2.9 Central Bank updates UCITS Q&As 

 

On 24 June 2021, the CBI published its 31st edition of its UCITS Q&A containing a Q&A (ID1099) which confirms that a UCITS can 

establish a share class that makes distributions to charity provided that certain requirements are met (Q&A). 

 

The Q&A can be accessed here. 

 

2.10 ESMA publishes overview of marketing requirements under the Cross-Border Distribution Regulation 

 

On 30 June 2021, ESMA published its first report giving an overview of marketing requirements for UCITS and AIFs referred to in Article 

5(1) of the Cross-Border Distribution Regulation in all Member States (Report). The Report also contains an analysis of the effects of 

national laws, regulations and administrative provisions governing marketing communications based on information received from NCAs. 

 

The Report states that it appears that the national laws, regulations and administrative provisions governing marketing requirements are 

usually based on the provisions of the UCITS Directive and the AIFMD, although many additional requirements were imposed by Member 

States in their jurisdiction. 

 

The Report acknowledges that, given that the deadline for transposing the Directive on cross-border distribution of collective investment 

undertakings ((EU) 2019/1160) (Cross-Border Distribution Directive) is 2 August 2021, it can be expected that a greater level of 

convergence will be achieved after its transposition. 

 

Under the Cross-Border Distribution Regulation, ESMA is obliged to submit such a report to the European Commission, Parliament and 

Council every second year.  

 

The Report can be accessed here. 

 

 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/qa/aifmd-q-a-39th-edition.pdf?sfvrsn=2
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/ucits/guidance/ucits-q-a-31st-edition.pdf?sfvrsn=2
https://www.esma.europa.eu/sites/default/files/library/esma_34-45-1219_-_report_on_national_rules_governing_marketing.pdf
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3. EMIR & SFTR 

 

3.1 Equivalency of derivatives contracts executed on US markets under EMIR/ MiFID 

 

On 12 April 2021, the European Commission Implementing Decision ((EU) 2021/583) (2021 Implementing Decision) was published in 

the OJ. 

 

The 2021 Implementing Decision amends the European Commission Implementing Decision (EU) 2016/1073 (Original Implementing 

Decision) by modifying, and extending, the list markets in the US which are recognised as equivalent to;  

 

 a regulated market as defined in Article 4(1)(14) of the Markets in Financial Instruments Directive (2004/39/EC) (MiFID); and  

 

 a regulated market in accordance with Article 2a of the Regulation on OTC derivatives, CCPs and trade repositories (Regulation 

(EU) 648/2012) (EMIR).  

 

A derivatives contract that is executed on a designated contract markets (DCMs) in the US which is recognised as equivalent by the 

European Commission will not be considered to be an OTC contract under EMIR and, as such, will not be subject to the EMIR central 

clearing requirements. 

 

The 2021 Implementing Decision comes into force on 15 April 2021 (that is, three days after publication in the OJ). 

 

A copy of the 2021 Implementing Decision can be accessed here. 

 

3.2 ESMA publishes final report on EMIR and SFTR data quality 

 

On 15 April 2021, ESMA published for the first time its “Data Quality Report” to highlight its supervisory activities regarding the quality of 

data reported to Trade Repositories under EMIR and the Regulation (EU) 2015/2365 on reporting and transparency of securities financing 

transactions (Securities Financing Transactions Regulation or SFTR) (Report). 

 

The purpose of the Report is to provide an overview of the state of data quality under the reporting regimes established under EMIR and 

the SFTR and provide insights into the NCAs and ESMA’s ongoing efforts to improve the quality of the data. 

 

The Report addresses: 

 

 the key frameworks and processes at European level to monitor data quality on an ongoing basis, namely the Data Quality Action 

Plan and the Data Quality Assessment Framework; 

 

 recent developments across the EMIR and SFTR reporting regimes; and  

 

 EMIR/SFTR reporting trends and data quality metrics. 

 

The Report can be accessed here. 

 

3.3 Updated ESMA SFTR Q&As  

 

On 20 May 2021, ESMA published updated Questions and Answers on SFTR data reporting (SFTR Q&As). A new Q&A has been 

inserted to address the reporting of changes to the reference rate in an SFT. 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D0583&from=EN
https://www.esma.europa.eu/sites/default/files/library/esma80-193-1713_emir_and_sftr_data_quality_report.pdf


 Funds | Quarterly Legal and Regulatory Update | 1 April 2021 – 30 June 2021 

 

© 2021 Dillon Eustace LLP. All rights reserved.  9 

10125607v4 

A copy of the revised SFTR Q&As can be accessed here 

3.4 Updated EMIR Q&As  

 

On 20 May 2021, ESMA published updated Questions and Answers on the implementation of EMIR (EMIR Q&As). ESMA has amended 

two questions in the trade repositories section and added a new Q&A on reporting of the field "delivery type" for credit derivatives. 

A copy of the revised EMIR Q&As can be accessed here 

3.5 European Commission adopts delegated regulation on the use of FRANDT commercial terms under EMIR 

 

On 2 June 2021, the European Commission adopted a Delegated Regulation supplementing EMIR by specifying the conditions under 

which the commercial terms for clearing services for OTC derivatives are to be considered to be fair, reasonable, non-discriminatory and 

transparent (FRANDT) (Delegated Regulation).  

Under EMIR, clearing members and clients are required to provide clearing services, whether directly or indirectly, under FRANDT 

commercial terms from 18 June 2021. The Delegated Regulation specifies the conditions under which the commercial terms are 

considered to be FRANDT. 

The next step will be for the Council of the EU and the European Parliament to consider the Delegated Regulation. If neither the Council 

nor the Parliament object to the Delegated Regulation, it will be published in the OJ and shall enter into force the day following its 

publication. 

The Delegated Regulation can be accessed here. 

On 11 June 2021, ESMA published a statement on the implementation of the FRANDT commercial terms to provide clearing services 

(Statement).  ESMA noted that it is aware that certain clearing members and clients are facing challenges when preparing for the 18 

June 2021 deadline to provide clearing services in accordance with the FRANDT commercial terms. ESMA highlighted the ‘timing gap’ 

during which clearing members and clients would need to provide clearing services in accordance with FRANDT commercial terms while 

the Delegated Regulation has not yet entered into force. 

Therefore, in its Statement, ESMA encouraged market participants to anticipate and get ready to comply with the regulatory obligations 

set out in the Delegated Regulation. ESMA also outlined its expectation, in light of the challenges faced by market participants, that NCAs 

will not prioritise supervisory actions towards clearing members and clients expected to provide clearing services in accordance with 

FRANDT commercial terms before the date the Delegated Regulation will apply. 

The Statement can be accessed here. 

4. PRIIPs 

 

4.1 EFAMA asks for sufficient time to implement the new PRIIPs rules 

 

On 26 April 2021, the European Fund and Asset Management Association (EFAMA) published a statement calling for an extension to 

the UCITS exemption for at least a further 12 months (Statement).  

 

By way of background, UCITS funds which are marketed to retail investors are not currently required prepare a PRIIP KID under the 

PRIIPS Regulation. This exemption is due to expire on 31 December 2021. The European Commission is still considering whether to 

extend the current exemption beyond this date. 

 

https://www.esma.europa.eu/sites/default/files/library/esma74-362-893_qas_on_sftr_data_reporting.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-1861941480-52_qa_on_emir_implementation.pdf
https://ec.europa.eu/finance/docs/level-2-measures/emir-delegated-act-2021-3817_en.pdf
https://www.esma.europa.eu/sites/default/files/library/esma_statement_implementation_of_the_frandt_commercial_terms_to_provide_clearing_services_11_june2021.pdf
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The Statement outlines the difficulties faced by stakeholders regarding the switch from the UCITS KIID to the PRIIP KID. The Statement 

notes that there is not enough time for fund managers and other product manufacturers to properly implement the wide-ranging changes. 

In light of this, EFAMA is asking for a final, one-time delay by 12 months, i.e. to 31 December 2022, to allow sufficient time for 

implementation of the new PRIIP KID rules.  

 

The Statement can be accessed here.  

 

5. CENTRAL BANK 

 

5.1 CP140 - Consultation on Cross Industry Guidance on Operational Resilience 

 

On 9 April 2021, the CBI published its Consultation Paper 136 on Cross Industry Guidance on Operational Resilience (CP140). The 

draft guidance is contained in Schedule 1 to CP140 (Guidance). The Guidance, once finalised, will be cross-sectoral and will apply 

to all regulated financial services providers regulated by the CBI. 

 

The Guidance is intended to outline the CBI’s expectations of the design and management of operational resilience and to outline the 

responsibilities of the boards and senior management of regulated firms to consider and appropriately manage operational risk and 

will focus on risk management, business continuity, incident management, third party risk management, ICT and cyber risk and 

recovery and resolution planning. 

 

It will supplement (rather than replace) any existing sectoral legislation or guidance and the CBI notes that it should be read in 

conjunction with its existing guidance on cybersecurity and IT risk management as well as its proposed guidance on outsourcing, 

once finalised. 

 

Under CP140, the CBI has proposed that firms will be required to be in a position to demonstrate compliance with the Guidance within 

two years of the finalised Guidance being issued. 

 

The CBI is inviting stakeholders to submit feedback on the Guidance. The consultation period closes on 9 July 2021, and feedback 

may be submitted by email to Opresilience@centralbank.ie. 

 

Please see the Dillon Eustace briefing paper entitled “CBI Consultation on Cross Industry Guidance on Operational Resilience”. The 

Dillon Eustace briefing paper can be accessed here. 

 

CP140 can be accessed here.  

 

Key Action Point 
Once the Guidance is finalised, the CBI expects Boards and senior management to review the Guidance and 

adopt appropriate measures and improve their operational resilience frameworks accordingly. 

 

5.2 "Covid-19, funds sector, and sustainably serving the economy” – Speech by Director General, Financial Conduct, Derville 

Rowland 

 

On 19 May 2021, Derville Rowland, Director General, Financial Conduct in the CBI delivered a speech at the Irish Funds Annual Global 

Funds Conference on the impact that the Covid-19 pandemic has had on the global economy, the financial systems and the funds sector 

(Speech).  

 

The Director General noted that the pandemic has highlighted fragilities in certain sectors of the funds industry which need to be 

addressed, most significantly redemption stresses in money market funds and less liquid open-ended funds which increased stresses in 

financial markets instead of playing a role in absorbing market shocks.  In response to this, the CBI is working with the FSB and IOSCO 

https://www.efama.org/sites/default/files/files/21-4020_PRIIPs%20-%20EFAMA%20extension%20of%20UCITS%20exemption_13%20Apr%202021.pdf
mailto:Opresilience@centralbank.ie
https://d1psi0oaxrchqd.cloudfront.net/files/CBI-Consultation-on-Cross-Industry-May-2021.pdf?mtime=20210511180647&focal=none
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp140/cp140---cross-industry-guidance-on-operational-resilience.pdf?sfvrsn=5
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in the areas of money market funds and liquidity management practices.  As part of its ongoing work on liquidity, the Director General 

also explained that the CBI had written to all UCITS management companies requesting that they critically assess their LRM frameworks 

and take any required action in response to ESMA’s recent findings from its common supervisory action on LRM. Further information on 

this is provided in Section 2.1 above. 

 

Referencing its ongoing supervision of fund management companies, the Director General reminded these entities of the need to now 

execute the remedial action plans put in place during the first quarter of 2021 in order to meet the “clear expectations of the Central Bank” 

as outlined in its Dear Chair letter issued in October last year. 

 

On the topic of diversity in firms, the Director General stressed that diversity at senior management and board level was necessary for 

good governance, oversight and risk management. Noting the interconnection between diversity and risk, reliance and financial 

performance, she emphasised that diversity remains a priority for the CBI.  

 

The Director General also spoke about the important role the investment management sector has to play in the transition to a sustainable 

economy. Whilst acknowledging the challenges associated with complying with the new sustainability related rules within very ambitious 

timeframes, Ms Rowland noted that, if implemented effectively, the new sustainability regulations will discourage greenwashing and 

ultimately redirect capital towards more sustainable investments “for the benefit of all”.  

 

Finally Ms Rowland explained that the CBI is working on enhancing the stakeholder engagement process which will involve building on 

existing engagement, hosting a senior level, cross-sectoral industry stakeholder forum to help the CBI to understand the issues faced by 

businesses and household economies, hosting a public Financial System Conference in 2022 and enhancing its engagement with 

business and “real economy representatives”. 

 

The Speech can be accessed here. 

The CBI Dear Chair Letter can be accessed here. 

5.3 Central Bank publishes the Fitness & Probity Interview Guide 

  

In June 2021 the CBI launched a new publication, the Fitness & Probity Interview Guide, to assist applicants for certain senior roles who 

have been called to attend an F&P interview with the CBI. The Guide sets out for Pre-Approval Controlled Function (PCF) applicants and 

firms the practicalities around attending both assessment and specific interviews. 

 

A copy of the Guide can be accessed here. 

 

6. ANTI-MONEY LAUNDERING (AML) AND COUNTERING THE FINANCING OF TERRORISM (CFT) 

 

6.1 Criminal Justice (Money Laundering and Terrorist Financing) (Amendment) Act 2021 (Commencement) Order published 

 

On 13 April 2021, the Criminal Justice (Money Laundering and Terrorist Financing) (Amendment) Act 2021 (Commencement) Order 

2021 (S.I. No. 188 of 2021) was published (Order). The Order brings the Criminal Justice (Money Laundering and Terrorist Financing) 

(Amendment) Act 2021 (Act) into operation, effective from 23 April 2021, with the exception of Section 8, which is effective from 24 

April 2021.  

 

The purpose of the Act is to transpose the criminal justice elements of Directive (EU) 2018/843 (Fifth EU Anti-Money Laundering 

Directive or AMLD 5) by amending the Criminal Justice (Money Laundering and Terrorist Financing) Act 2010 (CJA 2010) in line 

with AMLD 5. 

 

In addition, following commencement of the Act, crypto-asset services have become, for the first time, subject to regulation in Ireland.   

https://www.centralbank.ie/news/article/speech-Derville-Rowland-Irish-Funds-Conference-19-May-2021
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/industry-communications/dear-chair-letter---thematic-review-of-fund-management-companies-governance-management-and-effectiveness---20-october-2020.pdf
https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/fitness-probity/fitness-and-probity-interview-guide.pdf
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The Order can be accessed here.  

 

The Act can be accessed here. 

 

6.2 European Union (Anti-Money Laundering: Beneficial Ownership of Trusts) Regulations 2021 [S.I. No. 194 of 2021] 

 

On 24 April 2021, the European Union (Anti-Money Laundering: Beneficial Ownership of Trusts) Regulations 2021 came into operation 

(Regulations). 

 

The Regulations give effect in Irish law to Article 31 of the Fourth Anti-Money Laundering Directive (EU) 2015/849, as amended by AMLD 

5, requiring obligations to be imposed on trustees of trusts to identify beneficial owners. The Regulations revoke and replace the existing 

regulations in this area, namely the European Union (Anti-Money Laundering: Beneficial Ownership of Trusts) Regulations 2019 (S.I. No. 

16 of 2019). 

 

The Regulations make a number of changes to the beneficial ownership regime for certain trust arrangements, including: 

 

 Trustees are now obliged to obtain and record in an internal beneficial ownership register, “a statement of the nature and extent of 

the interest held, or control exercised, by each beneficial owner” and the PPS number (or national equivalent) of each such beneficial 

owner; and  

 

 Provision is made for the establishment of a “Central Register of Beneficial Ownership of Trusts” (Central Register) to be maintained 

by the Revenue Commissioners. A trustee is obliged to file (and keep up to date) information on the beneficial ownership of the 

Relevant Trust with the Central Register. 

 

Dillon Eustace has prepared a briefing entitled “New Regulations on Beneficial Ownership of Trusts published” providing a summary of 

the new requirements upon trustees under the Regulations, which can be accessed here. 

 

The Regulations can be accessed here.  

 

On 29 June 2021, the Revenue Commissioners launched a webpage and published a detailed set of FAQs regarding the Central Register. 

The Revenue Commissioners advise that trustees (or their agents, advisors or employees) can register the details of relevant trusts and 

their beneficial owners from 26 July 2021 onwards. This may be done through the ‘Trust Register’ portal on Revenue's Online Service 

(ROS). Individual filers who do not have a business tax registration number will register through ‘myAccount’. 

 

The webpage can be accessed here, and the FAQ can be accessed here. 

 

Key Action Point 

Trustees should ensure that their internal beneficial ownership registers are up-to-date. Trustees have until 23 

October 2021 to file information on the beneficial ownership of a Relevant Trust with the Central Register. New 

entities will have six months to make this filing from the date the entity comes into existence. 

 

6.3 EBA launches consultation on draft RTS establishing a central database on AML and CFT in the EU 

 

On 6 May 2021, the European Banking Authority (EBA) published a consultation paper on draft Regulatory Technical Standards (RTS) 

establishing a central database on AML and CFT in the EU (Consultation Paper).  

The database will contain information on AML/CFT weaknesses that have been identified by competent authorities and on the measures 

taken by them in response to those material weaknesses.  In addition to using the database to inform its view of AML/CFT risk affecting 

the EU’s financial sector, the EBA will also use the database to facilitate cross-border cooperation. 

http://www.irishstatutebook.ie/eli/2021/si/188/made/en/pdf
http://www.irishstatutebook.ie/eli/2021/act/3/enacted/en/pdf
https://d1psi0oaxrchqd.cloudfront.net/files/DE_Briefing__New_Beneficial_Ownership_Regulations_published-updated-1.pdf?mtime=20210511133309&focal=none
http://www.irishstatutebook.ie/eli/2021/si/194/made/en/pdf
https://www.revenue.ie/en/crbot/central-register-of-beneficial-ownership-of-trusts/index.aspx
https://www.revenue.ie/en/crbot/documents/trust-faqs.pdf
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The draft RTS specify the materiality of weaknesses, the type of information collected, the practical implementation of the information 

collection and the analysis and dissemination of the information contained therein. The draft RTS also set out the rules to ensure 

confidentiality of data and the efficiency of the database.  

The consultation period closed on 17 June 2021.  

The Consultation Paper can be accessed here.  

6.4 European Commissioner speech on AML and CFT Action Plan  

 

On 17 May 2021, the European Commissioner for Financial Services, Financial Stability and Capital Markets Union, Mairead McGuinness 

gave a speech at the AML Intelligence Boardroom Series, outlining elements of the European Commission’s AML and CFT action plan. 

Central to the action plan is the increased harmonisation of AML rules and a new AML authority at EU level.  The European Commissioner 

explained that the publication of details regarding the proposed new EU AML and CFT framework would be delayed until Q3 2021 due 

to technical issues and the volume of measures. In the speech, the European Commissioner addressed: 

 

 the single AML and CFT rulebook; 

 

 the new AML and CFT authority, which is expected to start carrying out direct supervision in 2026; 

 

 consultation on information exchange and public-private partnerships; 

 

 international co-operation with FATF and a European Union coordination on global AML issues; 

 

 enforcement of AML framework implementation in each Member State; and 

 

 cross-border connection between national beneficial ownership registers. 

 

The text of the speech can be accessed here. 

 

6.5 Updated Central Bank AML/CFT Guidelines for the financial sector 

 

On 23 June 2021, the CBI published updated AML/CFT guidelines for the financial sector (Guidelines).  

 

The updated Guidelines seek to highlight where the CJA 2010 has been materially amended since the initial publication of the Guidelines 

on 6 September 2019. 

 

The updated Guidelines can be accessed here. 

 
6.6 Central Bank publishes Guidance for completion of the AML/CFT Risk Evaluation Questionnaire 

 

In May 2021, the CBI published Instructions and Guidance for Completion of the AML, CFT and Financial Sanctions (FS) Risk Evaluation 

Questionnaire (REQ) (Guidance). 

 

The REQ seeks to gather: 

 

 Information on the way in which a firm has assessed the AML/CFT/FS risks posed by its business model (based on high level 

information provided by the firm); and 

 

 Information on the AML/CFT/FS framework put in place by the firm. 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20RTS%20on%20a%20central%20database%20on%20AML-CFT%20in%20the%20EU/1000642/Consultation%20Paper%20RTSs%20AMLCFT%20central%20database.pdf
https://ec.europa.eu/commission/commissioners/2019-2024/mcguinness/announcements/speech-aml-intelligence-boardroom-series_en
https://www.centralbank.ie/docs/default-source/regulation/amld-/guidance/anti-money-laundering-and-countering-the-financing-of-terrorism-guidelines-for-the-financial-sector.pdf?sfvrsn=9
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The purpose of the Guidance is to provide information to firms who are required by the CBI to file a REQ using the ONR. The Guidance 

focuses on the structure and content of the REQ and provides clarity for relevant fields contained within the REQ. The Guidance also 

provides information on accessing and submitting the REQ via ONR. 

 

The Guidance can be accessed here. 

 

7. DATA PROTECTION 

 

7.1 EDPB launches consultation on Guidance on certification criteria assessment 

 

On 14 April 2021, the EDPB launched a public consultation on guidance regarding certification criteria assessment in accordance with 

Articles 42 and 43 of GDPR (Guidance). The objective of the Guidance is to identify overarching criteria that may be relevant to all types 

of certification mechanisms issued in accordance with Articles 42 and 43 GDPR. The Guidance will be an Addendum to Guidelines 1/2018 

(Guidelines). 

 

The aim of the Guidance is to refine elements of the Guidelines in order to assist: 

 

 stakeholders involved in the drafting of certification criteria in the context of GDPR certification; and  

 

 National Supervisory Authorities (NSAs) and the EDPB to be able to provide consistent evaluations in the context of certification 

criteria approval (for both national schemes and EU data protection seals).  

 

The EDPB noted that the recommendations contained in the Guidance are not exhaustive. The assessment of certification criteria will be 

carried out on a case-by-case basis, and specific certification mechanisms may require additional measures not covered by the Guidance. 

The Guidance can be accessed here. The consultation period closed on 26 May 2021. It is expected that a final version of the Guidance 

will be adopted following conclusion of the public consultation. 

 

7.2 European Commission adopts new standard contractual clauses in respect of third-country transfers and controller-processor 

arrangements 

 

On 4 June 2021, the European Commission, adopted two separate decisions adopting two new sets of standard contractual clauses 

(SCCs) as follows:  

  Commission Implementing Decision (EU) 2021/914 containing SCCs for transferring personal data to non-EU countries in the 

absence of an adequacy decision under Article 46 of the GDPR (Third Country SCCs); and  

  Commission Implementing Decision (EU) 2021/915 containing SCCs for use between controllers and processors located in the EU 

in accordance with the requirements of Article 28 (Controller-Processor SCCs). 

The European Commission’s decisions adopting the final sets of SCCs were published in the OJ on 7 June 2021.  

These "new" SCCs are intended to replace the "old" SCCs, which were developed under the predecessor of the GDPR, the European 

Union Directive 95/46/EC. The new types of SCCs address (i) Controller-to-Controller, (ii) Controller-to-Processor, (iii) Processor-to-

(Sub)Processor and (iv) Processor-to-Controller transfers and incorporate the various types of data transfers in a modular concept. It 

should be possible for more than two parties to adhere to the SCCs. Additional data controllers and processors should be allowed to 

accede to the SCCs as data exporters or importers from time to time as appropriate. 

Controller –Processor SCCs 

https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/anti-money-laundering-and-countering-the-financing-of-terrorism/guidance/req-guidance-final.pdf?sfvrsn=18
https://edpb.europa.eu/system/files/2021-04/edpb_guidelines_certification_criteria_assessment_formatted_en_0.pdf
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These become effective from 27 June 2021. 

The Controller-Processor SCCs can be accessed here. 

The Third Country SCCs 

The Third Country SCCs incorporate elements of the Schrems II decision of the European Court of Justice (Data Protection Commissioner 

v Facebook Ireland Limited, Maximillian Schrems)..The SCCs impose an obligation on the data exporter (assisted by the data importer) 

to consider the level of protection of personal data in the third country. The European Commission’s decision makes it clear that the 

transfer and processing of personal data under SCCs should not take place if the laws and practices of the third country of destination 

prevent the data importer from complying with the clauses in the SCCs. The SCCs also contain an obligation on the data importer to 

notify the data exporter of any inability on the part of the data importer to comply with the SCCs (whereupon the exporter must suspend/ 

terminate the agreement). The new SCCs also contain additional provisions, such as the requirement that transfer impact assessments 

shall be carried out by the data exporter and made available to the competent supervisory authority on request, as well as setting out the 

factors that the data exporter (with the mandated help of the data importer) must consider in a transfer impact assessment. 

From 27 June 2021 the new Third Country SCCs become effective and can be used. Parties can choose to continue to use the old Third 

Country SCCs until 27 September 2021 provided that (i) the processing operations remain unchanged and (ii) by relying on such clauses, 

this ensures that the transfer of personal data is subject to appropriate safeguards. After that date, parties must use the new Third Country 

SCCs. For contracts concluded before 27 September 2021, the parties can continue to rely on the old Third Country SCCs until 27 

December 2022. However as and from that date the new Third Country SCCs must be adopted to comply with Chapter V of GDPR. 

 

The Third-Country SCCs decision can be accessed here.  

On 24 June 2021, the European Union (Enforcement of data subjects’ rights on transfer of personal data outside the European Union) 

Regulations 2021 were adopted (Regulations). The Regulations insert a new Section 117A into the Data Protection Act 2018. Section 

117A provides an express right on the part of individuals to enforce third party beneficiary rights conferred on data subjects under SCCs 

adopted by the Commission. Prior to this, Irish law did not provide for third party beneficiary rights for data subjects.  

 

The Regulations can be accessed here. 

 

Key Action Points 

Parties are advised to consider their contractual arrangements in light of this timeline. Where possible we would 

suggest that any new contract which is concluded between now and 27 September 2021 which addresses the 

transfer of personal data outside of the EEA (to a country which is not the subject of a European Commission 

equivalence decision) incorporates the new Third Country SCCs in order to avoid having to update the 

agreement at a later date to incorporate these new terms. All existing contracts in place which incorporate the 

existing SCCs/which cross-refer to same will need to be updated to incorporate/cross-refer to the new Third 

Country SCCs by 27 December 2022. 

 

7.3 EDPB adopts final Recommendations on ‘supplementary measures’ relating to third country transfers 

 

On 18 June 2021, the EDPB adopted the final version of its Recommendations 01/2020 on measures that supplement transfer tools to 

ensure compliance with the EU level of protection of personal data following public consultation (Volume 2.0) (Recommendations). The 

Recommendations were subject to a public consultation, which closed on 21 December 2020. 

Recommendations 01/2020 were adopted with the aim of assisting controllers and processors acting as data exporters comply with their 

duty to identify and implement appropriate “supplementary measures” and promote the consistent application of the GDPR across the 

EEA, particularly in light of the CJEU’s recent “Schrems II” ruling (Case C-311/18 Data Protection Commissioner v Facebook Ireland Ltd 

and Maximillian Schrems). 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D0915&qid=1623685832187&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D0914&qid=1623163460702&from=EN
http://www.irishstatutebook.ie/eli/2021/si/297/made/en/pdf
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The Recommendations can be accessed here.  

7.4 European Commission publishes adequacy decisions for transfers of personal data to the UK 

 

On 28 June 2021, the European Commission adopted two adequacy decisions for transfers of personal data to the UK under the GDPR 

and the Law Enforcement Directive.  

 

The Decision concludes, following assessment by the European Commission that the UK ensures an essentially equivalent level of 

protection to that guaranteed under the GDPR and the Law Enforcement Directive. Personal data can now flow freely from the European 

Union to the UK.  

 

Both adequacy decisions contain a ‘sunset clause’ which limits the duration of adequacy to four years. After four years, it will be possible 

to renew the adequacy finding if the level of protection in the UK continues to be adequate. 

 

The adequacy decision concerning GDPR can be accessed here. 

 

The adequacy decision concerning the Law Enforcement Directive can be accessed here.  

 

8. SUSTAINABLE GROWTH 

 

8.1 European Commission adopts delegated legislation integrating sustainability into UCITS Directive and AIFMD 

 
On 21 April 2021, the European Commission announced that it had adopted: 

 

 A delegated directive amending Directive 2010/43/EU as regards the sustainability risks and sustainability factors to be taken into 

account for Undertakings for Collective Investment in Transferable Securities (Amending Directive); and  

 

 A delegated regulation amending Delegated Regulation (EU) No 231/2013 as regards the sustainability risks and sustainability 

factors to be taken into account by Alternative Investment Fund Managers (Amending Regulation). 

 

These delegated acts seek to incorporate sustainability issues and considerations into the regulatory framework for UCITS/AIFs. The 

delegated acts also seeks to clarify some of the implications of Regulation (EU) 2019/2088 on sustainability-related disclosures in the 

financial services sector (SFDR).  

 

The delegated acts will enter into force 20 days after their publication in the OJ. Member states will need to adopt the Amending Directive 

(but not the Amending Regulation) and measures under both delegated acts will apply 12 months after publication in the OJ. It is expected 

that the new rules will apply from October 2022. 

 

The Amending Directive can be accessed here. 

 

The Amending Regulation can be accessed here. 

 

8.2 European Commission adopts delegated legislation containing finalised amendments to the MiFID II suitability assessment 

rules 

 

On 21 April 2021, the European Commission announced that it had adopted a delegated act (Amending Regulation) amending 

Delegated Regulation (EU) 2017/565 on organisational requirements and operating conditions for investment firms (MiFID Level 2 

organisational requirements). The Amending Regulation provides for amendments to the MiFID II suitability assessment rules. The 

Amending Regulation indicates that from October 2022 where an EU distributor/intermediary (investment firm) is providing investment 

https://edpb.europa.eu/system/files/2021-06/edpb_recommendations_202001vo.2.0_supplementarymeasurestransferstools_en.pdf
https://ec.europa.eu/info/sites/default/files/decision_on_the_adequate_protection_of_personal_data_by_the_united_kingdom_-_general_data_protection_regulation_en.pdf
https://ec.europa.eu/info/sites/default/files/decision_on_the_adequate_protection_of_personal_data_by_the_united_kingdom_law_enforcement_directive_en.pdf
https://ec.europa.eu/finance/docs/level-2-measures/ucits-directive-delegated-act-2021-2617_en.pdf
https://ec.europa.eu/finance/docs/level-2-measures/aifmd-delegated-act-2021-2615_en.pdf
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advice or portfolio management services to the end investor, it must now ask the sustainability preferences of the client as part of the 

suitability assessment required to be conducted under MiFID rules. 

 

If the client says that it does have sustainability preferences, the distributor can only offer funds which meet one of the following: 

 

 a financial instrument for which the client or potential client determines that a minimum proportion shall be invested in environmentally 

sustainable investments as defined in Article 2, point (1), of Regulation (EU) 2020/852 on the establishment of a framework to 

facilitate sustainable investment (Taxonomy Regulation); 

 

 a financial instrument for which the client or potential client determines that a minimum proportion shall be invested in sustainable 

investments as defined in Article 2, point (17), of the SFDR; or  

 

 a financial instrument that considers principal adverse impacts on sustainability factors where qualitative or quantitative elements 

demonstrating that consideration are determined by the client or potential client. 

 

This means that from October 2022 an Article 8 fund cannot be sold by an EU distributor providing investment advice/portfolio 

management unless it either invests in; (i) sustainable investments, (ii) environmentally sustainable investments under the Taxonomy 

Regulation, or (iii) considers principal adverse impacts on sustainability factors. 

 

The revised MiFID suitability assessment rules also allow the client to indicate the level of sustainability to be pursued by the fund (e.g. 

20%/50% in sustainable investments etc.), therefore even if it invests in sustainable investments, a fund may not be able to be offered to 

such a client if it doesn’t meet the levels dictated by the client. 

 

The Amending Regulation also requires investment firms to take into account sustainability risks when complying with the organisational 

requirements and to integrate sustainability risk into risk management policies. 

 

The Amending Regulation will enter into force 20 days after its publication in the OJ and will apply 12 months after publication in the OJ. 
It is expected that the new rules will apply from October 2022. 
 
The Amending Regulation can be accessed here. 

 

8.3 European Commission adopts delegated legislation containing finalised amendments to the MiFID II product governance rules 

 

On 21 April 2021, the European Commission announced that it had adopted a delegated act (Amending Directive) amending Delegated 

Directive (EU) 2017/593 which sets out the product governance requirements applicable to investment firms (MiFID II POG Rules). Under 

the MiFID II POG Rules investment firms which are product manufacturers must identify a potential target market for the relevant product 

and must ensure that all relevant risks to such identified target market are assessed. Under the Amending Directive the assessment of 

the potential target market should now include any sustainability related objectives with which the product is compatible. Such product 

manufacturers must also ensure that any distributors of the product are provided with adequate information of the sustainability factors 

of the product so that the distributor can, in turn, provide the relevant information to its clients or potential clients. 

 

EU investment firms which act as distributors must be satisfied that the products they offer are compatible with the identified target market 

under Article 10 of Delegated Directive (EU) 2017/593. The distributors must, under the finalised amendments to the product governance 

rules, now be satisfied that the products offered are compatible with any sustainability related objectives of the identified target market.  

 

The Amending Directive will enter into force 20 days after its publication in the OJ and will apply 12 months after publication in the OJ. It 

is expected that the new rules will apply from October 2022. 

 

The Amending Directive can be accessed here. 

 

https://ec.europa.eu/finance/docs/level-2-measures/mifid-2-delegated-act-2021-2616_en.pdf
https://ec.europa.eu/finance/docs/level-2-measures/mifid-2-delegated-act-2021-2612_en.pdf
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8.4 European Commission adopts Taxonomy Climate Delegated Act 

 

On 4 June 2021, the European Commission adopted a Delegated Regulation supplementing the Taxonomy Regulation by establishing 

the technical screening criteria for determining the conditions under which an economic activity qualifies as contributing substantially to 

climate change mitigation or climate change adaptation and for determining whether that economic activity causes no significant harm to 

any of the other environmental objectives (Taxonomy Climate Delegated Act). 

 

The Taxonomy Climate Delegated Act contains a set of technical screening criteria that define which activities contribute to environmental 

objectives contained in the Taxonomy Regulation (climate change adaptation and climate change mitigation). 

 

The Taxonomy Climate Delegated Act will enter into force twenty days following its publication in the OJ. It will apply from 1 January 

2022. 

 

The Taxonomy Climate Delegated Act can be accessed here. Its accompanying Annex 1, and Annex 2, can be accessed here and here. 

A Q&A on the Taxonomy Climate Delegated Act can be accessed here.  

 

8.5 European Commission launches its EU Taxonomy Compass 

 

On 16 June 2021, the European Commission launched its EU Taxonomy Compass which is intended to assist financial market participants 

and issuers who fall within the scope of disclosure obligations under the Taxonomy Regulation in navigating the delegated acts which set 

down in-scope activities and applicable technical screening criteria. 

 

The tool currently contains the technical screening criteria for both substantial contribution and substantial contribution and “Do No 

Significant Harm” tests for (i) climate change mitigation and (ii) climate change adaptation. It will be updated as and when the delegated 

acts setting down the technical screening criteria relating to the remaining four environmental objectives have been adopted by the 

European Commission. 

The European Commission explains that it allows users to check “which activities are included in the EU Taxonomy (taxonomy-eligible 

activities), to which objectives they substantially contribute and what criteria they have to meet. It is important to note that minimum 

safeguards (social standards) have to be met for an economic activity to be considered taxonomy-aligned. The EU Taxonomy Compass 

also aims to make it easier to integrate the criteria into business databases and other IT systems”. 

 

The EU Taxonomy Compass can be accessed here. Further information on the tool can be accessed here.  

 

9. IFR / IFD 

 

9.1 IFD/IFR: Update for Irish authorised UCITS management companies and alternative investment fund managers 

 

With effect from 26 June, 2021, the IFR and the IFD, for most existing investment firms, replaced the existing prudential requirements for 

investment firms set out in the Capital Requirements Regulation (575/2013) (CRR) and Directive 2013/36/EU (CRD IV), and amended 

the Markets in Financial Instruments Directive (2014/65/EU) (MiFID II) and the Markets in Financial Instruments Regulation (600/2014) 

(MiFIR). 

 

On 1 June 2021, the CBI published its Feedback Statement on Consultation Paper 135 (CP 135) which signalled the Central Bank’s 

proposed approach and perspectives in relation to provisions contained in the IFD and the IFR where the competent authority can or 

must exercise its discretion (Feedback Statement). The consultation under CP 135 closed on 26 March 2021. In the Feedback 

Statement, the CBI has confirmed that Irish authorised UCITS management companies and alternative investment fund managers which 

are authorised by the CBI to provide MiFID services should continue to comply with the current prudential regime specified in their 

https://protect-eu.mimecast.com/s/sAXWCZ6Qyh5mmLmSzKL1g2?domain=uk.practicallaw.thomsonreuters.com
https://eur-lex.europa.eu/resource.html?uri=cellar:d84ec73c-c773-11eb-a925-01aa75ed71a1.0021.02/DOC_1&format=PDF
https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-2800-annex-1_en.pdf
https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-2800-annex-2_en.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_1805
https://protect-eu.mimecast.com/s/cHIICNkAju0nkxqu4Jqkl?domain=uk.practicallaw.thomsonreuters.com
https://ec.europa.eu/sustainable-finance-taxonomy/tool/index_en.htm
https://ec.europa.eu/sustainable-finance-taxonomy/index.htm
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conditions of authorisation relating to the level of own funds which must be held. The CBI advised that it will engage separately in relation 

to any proposed change in the future prudential regime to be applied to such entities. 

 

The Feedback Statement can be accessed here. 

 

10. IRISH INVESTMENT LIMITED PARTNERSHIPS  

 

10.1 Update: Investment Limited Partnerships 

 

During the period 1 April, 2021 to 30 June, 2021, Dillon Eustace published a series of briefing papers on Investment Limited Partnerships 

as follows: 

 

 The Irish Investment Limited Partnership: An overhaul worth waiting for, which can be accessed here; 

 

 Regulatory Disclosures Applicable to Investment Limited Partnerships, which can be accessed here; 

 

 Defaulting Limited Partners in Investment Limited Partnerships, which can be accessed here; and  

 

 Liquidity Provisions in Investment Limited Partnerships, which can be accessed here. 

 

11. MISCELLANEOUS 

 

11.1 European Commission launches consultation on Distance Marketing Directive 

 

On 22 June 2021 the European Commission published a webpage announcing the launch of a public consultation on the Distance 

Marketing of Consumer Financial Services Directive (DMD).  

 

The DMD aims to ensure the free movement of financial services by harmonising consumer protection rules in the single market. Under 

the DMD, financial services are defined as “any service of a banking, credit, insurance, personal pension, investment or payment nature.”  

 

Since the entry into force of the DMD, the retail financial sector has become increasingly digitised and the progressive introduction of 

product-specific legislation has reduced its relevance. The Commission is therefore seeking stakeholder views with a view to future-

proofing the DMD. 

 

Comments can be made on the DMD by submitting a completed questionnaire. The closing date for participation is 28 September 2021. 

The Commission intends to publish its proposals for reform in the first quarter of 2022. 

 

Prior to the launch of the consultation, in May 2021, the European Commission published an inception impact assessment on its review 

of the DMD, in which it explained it was assessing a number of policy options.  

 

The consultation on the DMD can be accessed here.  

 

The text of the impact assessment can be accessed here. 

 

 

 

 

https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp135/feedback-statement-to-cp135.pdf?sfvrsn=4
https://d1psi0oaxrchqd.cloudfront.net/files/Dillon-Eustace-ILP-Feature-in-PEI-Magazine.pdf?mtime=20210401162109&focal=none
https://d1psi0oaxrchqd.cloudfront.net/files/Regulatory-Disclosures-Applicable-to-Investment-Limited-Partnerships.pdf?mtime=20210215170136&focal=none
https://d1psi0oaxrchqd.cloudfront.net/files/Defaulting-Limited-Partners-in-Investment-Limited-Partnerships.pdf?mtime=20210215170126&focal=none
https://d1psi0oaxrchqd.cloudfront.net/files/Liquidity-Provisions-in-Investment-Limited-Partnerships.pdf?mtime=20210215170132&focal=none
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13048-Distance-marketing-of-consumer-financial-services-review-of-EU-rules/public-consultation_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13048-Distance-marketing-of-consumer-financial-services-review-of-EU-rules_en
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11.2 European authorities issue joint statement on forthcoming cessation of all LIBOR settings 

 

On 24 June 2021, the European Commission, the European Central Bank (ECB) in its banking supervisory capacity, the EBA and ESMA 

(together the Authorities) published a joint public statement on the forthcoming cessation of all LIBOR settings (Statement).  

 

In the Statement, the Authorities strongly encourage market participants to use the time remaining until the cessation or loss of 

representativeness of USD LIBOR, GBP LIBOR, JPY LIBOR, CHF LIBOR and EUR LIBOR to substantially reduce their exposures to 

these rates. Market participants are encouraged not to wait until the European Commission to designate a replacement for LIBOR to take 

this action. 

 

The Statement also encourages market participants to cease using the 35 LIBOR settings, including USD LIBOR, as a reference rate in 

new contracts as soon as practicable and by 31 December 2021 at the latest. Market participants are also called on to limit the use of 

any LIBOR setting published under a changed methodology and to include robust fallback clauses nominating alternative rates in all 

contracts referencing LIBOR.  

 

The Statement can be accessed here. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/230621-joint-public-statement-labor_en.pdf
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If you have any questions in relation to the content of this update, to request copies of our most recent newsletters, briefings or articles, 

or if you wish to be included on our mailing list going forward, please contact any of the team members below. 

 

  

 

Keith Waine 

E-mail: keith.waine@dilloneustace.ie 

Tel : + 353 1 673 1822  

Fax: + 353 1 667 0042 

 

 

Karen Jennings 

E-mail: karen.jennings@dilloneustace.ie 

Tel : + 353 1 673 1810  

Fax: + 353 1 667 0042 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER: 

 

This document is for information purposes only and does not purport to represent legal advice. If you have any queries or would like 

further information relating to any of the above matters, please refer to the contacts above or your usual contact in Dillon Eustace LLP. 

 

mailto:keith.waine@dilloneustace.ie
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