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FUNDS QUARTERLY LEGAL AND REGULATORY UPDATE

UCITS, Non-UCITS & Hedge Funds

(i) Amendments to UCITS Notices and NU Series of Notices 

Following industry engagement with the Central Bank concerning the requirement to include a list of 

transactions with connected parties (i.e. the promoter, manager, trustee, investment adviser and/or 

associated or group companies of these) within the annual and half-yearly reports of an authorised 

collective investment scheme, the Central Bank published revised UCITS and NU Notices on 1 May 

2013, which removes the requirement to include a list of all transactions with connected parties. 

Paragraph 4 of Notice UCITS 14 and paragraph 4 of NU Notice 2, “Dealings by promoter, manager, 

trustee, investment adviser and group companies”, had previously provided that transactions with 

connected parties were to be listed in the annual and half-yearly reports. These provisions have now 

been replaced with the requirement that the board of directors of the management company, or a 

self-managed investment company, as the case may be, must state in the periodic reports whether: 

(i) The board of directors are satisfied that there are arrangements (evidenced by written 

procedures) in place, to ensure that all transactions with connected parties are carried out as 

if negotiated at arm’s length and in the best interest of shareholders; and 

ii) The board of directors are satisfied that transactions with connected parties entered into 

during the period complied with the obligations set out at (i) above. 

These amendments apply to reporting periods beginning after 30 April 2013.

For more information please see the following link:

http://www.centralbank.ie/regulation/industry-

sectors/funds/ucits/Pages/WhatsNew.aspx?ListID=74e95c1a-5bba-42cc-ab33-

84db484abe97&ListItemID=31

Dillon Eustace has issued a briefing entitled ‘Connected Party Transactions: Amendments to UCITS 

Notices and NU Series of Notices’ which is available on www.dilloneustace.ie
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(ii) Central Bank updates UCITS Application Forms

The UCITS Application Forms were updated in February 2013 to reflect the revised UCITS Notices 

which were issued at that time. In April 2013 the UCITS Application Forms were subsequently 

amended namely, Section 2.2.3 (e) and Section 10.4.8 (e) (to clarify that the disclosures required by 

these Sections apply to UCITS, which are tracking or replicating the performance of an index). 

The disclosures in respect of an Index-Tracking UCITS which are tracking or replicating the 

performance of an index are as follows:-

Disclosure as to whether the UCITS is replicating an index as per Regulation 71 (of S.I. No. 

352 of 2011);

Disclosure as to whether the UCITS intends to make use of the increased diversification 

limits in Regulation 71 and if so, disclosure of a description of the exceptional market 

conditions that justify this investment;

Disclosure as to whether the UCITS intends to track the performance of an index;

A clear description of the index including information on the underlying components; or

Details of the website where the exact composition of the index is published;

Information on how the index will be tracked (for example whether it will follow a full or 

sample based physical replication model or a synthetic replication) and outline the 

implications of the chosen method for unitholders in terms of their exposure to the underlying 

index and counterparty risk;

Information on the anticipated level of tracking-error in normal market conditions; and

A description of factors that is likely to affect the UCITS’ ability to track the performance of 

the index, such as transaction costs, small illiquid components and dividend reinvestments.

The updated UCITS Application forms can be accessed at the following link:

http://www.centralbank.ie/regulation/industry-sectors/funds/ucits/Pages/forms.aspx

(iii) Central Bank publishes Thematic Review letter on Outsourcing of Fund Administration 

Activities in relation to Collective Investment Schemes

On 10 May 2013, the Central Bank published a letter on the Thematic Review of Administration 

Firms’ compliance with the Requirements on Outsourcing of Administration Activities in relation to 

Collective Investment Schemes (the “Outsourcing Requirements”). This thematic review was 

conducted by the Central Bank during the second quarter of 2012.  The aim of this thematic review 

was to: 

Assess a firm’s approach to outsourcing and the inherent risks involved; 
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Assess compliance with specific Outsourcing Requirements; and 

Evaluate best practice in Industry. 

This letter analyses the results from the thematic review and issues recommendations. The Central 

Bank notes that while firms have generally adopted the Outsourcing Requirements, there are many 

areas identified where controls were insufficient or inconsistently applied. The Central Bank also 

identified clear incidents of non-compliance with the Outsourcing Requirements. 

The Central Bank reminded firms that the Board of each firm retains ultimate responsibility for 

compliance with all regulatory obligations. 

The Central Bank issued recommendations to firms in relation to the following:

Review of their outsourcing arrangements;

Documented policy on outsourcing;

Local risk management document and how it should reference the outsourcing regulatory 

obligations;

Requirement to have formal and comprehensive contracts or service level agreements in 

place for all outsourcing arrangements;

Role of Board in approval and monitoring of outsourcing arrangements; and

Minimum standards which should apply equally to all outsourcing arrangements across all 

locations.

For more information please see the following link:

http://www.centralbank.ie/regulation/industry-sectors/fund-service-

provider/administrators/Pages/default.aspx

(iv) IFIA guidance on the application of updated UCITS Notices

In February 2013, the Central Bank amended the UCITS Notices to reflect the changes introduced 

by ESMAs Guidelines on ETFs and other UCITS issues. On 17 May 2013, the IFIA published a 

paper which provides guidance on the application of the amended Notices as they relate to the 

annual and half-yearly reports for Irish authorised UCITS. 
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The IFIA noted that many of the disclosures required by the updated UCITS Notices may already be 

included in the annual and half-yearly reports due to existing GAAP requirements or other current 

regulatory requirements. However, the IFIA made a number of recommendations for new disclosure 

requirements.  

For more information please see the IFIA website: www.irishfunds.ie

(v) Central Bank issues letter on the submission of UCITS IV compliant Business Plans 

The last date for filing updated UCITS IV compliant Business Plans was 31 May 2013. Following this, 

the Central Bank issued a letter dated 21 June 2013 to the IFIA relating to the Central Bank’s 

approach to the submission of UCITS IV compliant Business Plans. 

In this letter, the Central Bank highlighted the poor response to the filing of these UCITS IV compliant 

Business Plans despite the implementation of a fast-track process whereby SMICs were able to self-

certify their compliance with all necessary requirements so as to remove the necessity to engage in a 

lengthy review process. As of 21 June 2013, less than half of the SMICs which were required to 

confirm compliance had done so. 

The Central Bank called on the IFIA to remind members that (i) they retain ultimate responsibility for

compliance with regulatory requirements; and (ii) failure to confirm such compliance will result in the 

Central Bank being unable to confirm the authorisation status of such SMICs if called upon to do so 

by other regulators and this may in turn impact the ability of non-compliant SMICs to market in other 

Member States. 

(vi) UCITS V: Management and Performance Fees payable to management companies

In July 2012, the European Commission (the “Commission”) issued its proposal for a Directive of the 

European Parliament and of the Council amending the current UCITS IV Directive, that proposal 

being known as UCITS V. The principal changes proposed in UCITS V related to the depositary 

function, sanctions and to remuneration policies (of staff). 

When issued in July 2012, the UCITS V proposals on remuneration only addressed the remuneration 

policies and practices applicable to the staff of a UCITS management company. It did not make any 

proposals regarding management or performance fees paid to the management company itself. 

It proposed introducing new Articles 14a and 14b into the UCITS Directive dealing with remuneration 

policies and practices concerning salaries and discretionary pension benefits (and other 

payments/transfers) of staff, senior management, risk takers, control functions, etc. It also included 

capacity for ESMA to issue guidelines on those remuneration policies (i.e. like AIFMD).
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The current UCITS Directive, UCITS IV, provides under Article 90 that:

“The law of the UCITS Home Member State or the fund rules shall prescribe the remuneration and 

the expenditure which the management company is empowered to charge to a common fund and 

the method of calculation of such remuneration. The law or instruments of incorporation of an 

investment company shall prescribe the nature of the costs to be borne by the Company.”

On 11 December 2012, the Presidency of the European Council proposed a compromise text 

which suggested an extension of the principles regarding staff remuneration policies and practices to 

any amount paid directly by the UCITS itself (i.e. would apply to fees paid by the UCITS to the 

management company, to include performance fees). However, no amendments to Article 90 were 

proposed. 

The European Central Bank (“ECB”) issued its opinion on UCITS V on 31 January 2013, welcoming 

it generally. The ECB opinion was in respect of the original UCITS V proposal. It made no comment 

in relation to performance fees or management fees payable to management companies. On 21 

March 2013, the European Parliament’s Economic and Monetary Affairs Committee (ECON) voted 

22-16 in favour of a revised proposed UCITS V text which is now to go to the European Parliament 

for consideration. 

The ECON Report dated 26 March 2013 [issued in late April] indicates the text which ECON will be 

recommending to the Parliament from which the following points are of note:

(i)        New Recital (4b) states that “remuneration paid from the fund to the management 

company should, like the remuneration paid by the management companies to their 

staff, be consistent with sound and effective risk management and with the interest 

of investors”;

(ii)        The remuneration provisions dealing with staff allow for ESMA Guidelines in respect 

of staff remuneration;

(iii)       New text is proposed to be added to Article 90 which, firstly, indicates that the 

remuneration payable to the management company must be consistent with the 

general principles and practices applicable to staff remuneration (i.e. promote sound 

and effective risk management and not encourage risk taking inconsistent with the 

risk profile of the UCITS etc…..). 

The ECON Report further provides that “A variable component shall vary only in proportion to the 

size of the fund or the value of the assets under management, unless the UCITS is exclusively 

distributed to professional clients as defined in Article 4(1)(11) (Directive 2004/39/EC)”.
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It is difficult to know what this actually means, in particular “A variable component”, as it could simply 

mean a reference to the normal management fee. A UCITS management company would not be in 

receipt of a fixed remuneration (other than possibly a minimum fee) as its management fee is 

normally set as a percentage of Assets Under Management which would suggest that this could be 

classed as a variable component. 

Interestingly in the Press Release issued by the ECON in relation to its vote it makes no reference to 

limiting performance fees and it makes no reference to excluding performance fees for retail 

investors. If that was the intention, one would have thought that would be highlighted. 

In terms of timing, the UCITS V proposals were due to be considered by the European Parliament in 

its plenary session on 10 to 13 June 2013. The proposals will now be considered in the plenary 

session to be held on 1 to 4 July 2013.

If adopted by the European Parliament, then dialogue will need to take place between the European

Parliament, the Commission and the Council of Ministers to negotiate between them a final text. In 

summary, the proposals regarding management or performance fees paid to a management 

company itself remain for discussion.

Only when a final text is agreed will UCITS V be adopted and Member States will then have 2 years 

to implement. 

Information on the ECON Report can be found at the following link:

http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&mode=XML&reference=A7-2013-

125&language=EN

(vii) Irish Stock Exchange to implement changes to the Investment Funds Announcement 

Service

On 1 July 2013, a new process for sponsor announcement submissions to the Irish Stock Exchange 

(“ISE”) will be implemented. From this date, announcements will only be received and processed by 

the ISE if they are submitted electronically by sponsors through an online platform developed 

specifically for this service. Announcements will not be filed and/or published if they are sent by 

email, fax or paper from this date. 

This new process requires sponsors who wish to submit announcements to the ISE to register once 

online through the online announcements platform. The registration process has been developed to 

ensure that minimum administration is encountered. This registration process is currently in 

operation. 
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The ISE intends to provide further updates in due course to ensure sponsors have adequate time to 

prepare and implement any changes to procedures which may be required. 

For more information please see the following link:

http://www.ise.ie/Prices,-Indices-

Stats/Announcements/Communication_to_Fund_Announcement_Stakeholders/

(viii) IFIA publishes note on the Non-Resident Declaration Regime and the Equivalent 

Measures Regime

On 13 June 2013, the IFIA published an information note on the Non-Resident Declaration Regime 

and the Equivalent Measures Regime. The Equivalent Measures Regime was introduced to allow the 

Revenue Commissioners to grant approval for investment funds to avail of a waiver from the 

requirement for each non-resident investor to complete a non-resident declaration as long as the 

fund had “equivalent measures” in place to ensure that an investor is not resident in Ireland. 

This note provides guidance on the following:

The Operation of Equivalent Measures Regime;

Terms and Conditions to be included in the Application Form;

Steps to be taken on receipt of approval from Revenue;

The Retrospective application of the Equivalent Measures Regime in certain circumstances; 

and 

Benefits of the Equivalent Measures Regime.

For more information, please see the IFIA website: www.irishfunds.ie
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European Market Infrastructure Regulation (“EMIR”)

(i) ESMA publishes Final Report on ESMA’s Technical Advice to the Commission on Fees 

for Trade Repositories

On 4 April 2013, ESMA published the Final Report on ESMA’s Technical Advice to the Commission 

on Fees for Trade Repositories (“the Final Report”) following a formal request from the Commission 

to provide technical advice to assist the Commission in formulating a Regulation on fees for Trade 

Repositories (TRs) by a delegated act. ESMA consulted market participants regarding the proposed 

fee structures for registration, supervision and recognition of TRs from 20 February 2013 until 6 

March 2013. This Final Report contains a summary of the responses to this consultation received by 

ESMA and includes ESMA’s final technical advice to the Commission on the future Regulation on 

fees for TRs.

According to Article 72 of EMIR, ESMA shall charge fees that will fully cover all ESMA necessary 

expenditure relating to the registration and supervision of trade repositories and the reimbursement 

of any costs that the competent authorities may incur carrying out work pursuant to EMIR and, in 

particular, as a result of any delegated tasks.

The Final Report sets out proposals in relation to the following:

Turnover;

Trade Repositories Fees Framework;

Registration Fees;

Annual Supervisory Fees;

Recognition of third country TR;

Managing surpluses/deficits;

Modalities of Payment;

Supervisory Fees in 2013- Transitional provisions;

Reimbursement of TRs withdrawing from the registration process;

Reimbursement of costs to national competent authorities; and

CCP recognition fees.

For more detail on the proposals, please see the following link:

http://www.esma.europa.eu/content/ESMA%E2%80%99s-Technical-Advice-Commission-Fees-

Trade-Repositories-0
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(ii) ISDA publishes Letter on Margin Requirements for Non-Centrally Cleared Derivatives 

On 12 April 2013, the International Swaps and Derivatives Association (“ISDA”) published a Letter on 

Margin Requirements for Non-Centrally Cleared Derivatives written jointly with the Institute of 

International Finance (IIF), the Association of Financial Markets in Europe (AFME) and the Securities 

Industry and Financial Markets Association (SIFMA).

The letter is addressed to the Committee on Payment and Settlement Systems (CPSS), the Basel 

Committee on Banking Supervision (BCBS), the Financial Stability Board (FSB), the International 

Organisation of Securities Commissions (IOSCO) and the Committee on the Global Financial 

System (CGFS). It was drafted in response to the BCBS and IOSCO second consultative document 

dated 15 February 2013 on “Margin requirements for non-centrally cleared derivatives”. 

In this letter, the organisations express their grave concerns regarding the initial margin requirements 

highlighting that the initial margin requirements will have a significant adverse impact on the global 

economy, systemic risk, financial market activity and liquidity and end-user risk management.

Please see the following link for more information: 

http://www2.isda.org/news

(iii) Commission requests ESMA to deliver draft RTS on cross-border application of EMIR 

by 25 September 2013

On 22 April 2013, ESMA received a letter from Jonathan Faull, European Commission Director 

General of Internal Market and Services relating to the Regulatory Technical Standards (RTS) set 

out in Articles 4(4) and 11(14) of the Regulation on OTC derivatives, central counterparties and trade 

repositories (EMIR). Articles 4(4) and 11(14) deal with the application of EMIR to transactions 

between non-EU entities with a direct, substantial and foreseeable effect within the EU.

In June 2012, ESMA postponed the development of these RTS as a result of on-going discussions 

with international regulators on the co-ordination of the implementation of OTC derivatives market 

reforms. However, the letter outlines that the progress made in the international discussions over the 

past months permits the setting of a new deadline for the development of these RTS. Therefore

ESMA has been asked to deliver the two draft RTS to the Commission by 25 September 2013.

The letter can be accessed at the following link:

http://www.esma.europa.eu/system/files/2013_04_17_letter_jf_to_esma-rts_art_44_and_1114.pdf
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(iv) Commission publishes Memorandum on the practical implementation of the EMIR 

framework to non-EU central counterparties 

On 13 May 2013, the Commission published a Memorandum on the practical implementation of the 

EMIR framework to non-EU central counterparties (“CCPs”) that wish to provide services to market 

participants that are established in the European Union (“EU”). 

A summary of the key issues covered in the Memorandum is set out below. 

Non-EU CCPs that are subject to EMIR recognition procedure

EMIR’s recognition procedure applies to all non-EU CCPs that provide clearing services to clearing 

members or trading venues established in the EU. Clearing members established in the EU will only 

be able to use non-EU CCPs if they have been recognised under EMIR.

This procedure applies to all types of CCP clearing services, irrespective of the type of financial 

products cleared. As a result, this procedure is not limited to CCPs clearing OTC derivatives.

The benefits of being recognised under EMIR

The benefits of being recognised under EMIR include the following:

(i) Non-EU CCPs recognised in the EU will be able to continue providing services to EU 

clearing members and trading venues whilst remaining exclusively subject to their domestic 

legal and supervisory framework.

(ii) Non-EU CCPs recognised in the EU will be able to benefit from the application of the 

clearing obligation in the EU.

(iii) EMIR recognition has implications on the capital treatment of EU banks’ exposures to CCPs 

under the new Basel III rules as transposed in the EU.

How the EMIR recognition procedure works

The EMIR recognition procedure set out in Article 25 of EMIR includes details on the main conditions 

for the recognition of a non-EU CCP by ESMA. In practice, ESMA will assess the application for 

recognition received from the non-EU CCP and establish cooperation arrangements with domestic 

supervisory authorities while the Commission will prepare and adopt equivalence decisions for each 

jurisdiction. 
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The process for the adoption of equivalence decisions

The rationale behind the adoption of equivalence decisions is to verify that the supervisory 

frameworks applicable to non-EU CCPs deliver equivalent results in terms of supervision of CCPs. 

For the preparation of equivalence decisions, the Commission has asked ESMA to provide technical 

advice on the supervisory framework applicable in third-countries. Technical advice for the first set of 

countries was expected by 15 June 2013. Technical advice for a second set of countries is expected 

by 15 July 2013. 

The expected timeline

Under Article 89 of EMIR, non-EU CCPs that provide clearing services to EU clearing members shall 

apply for recognition under EMIR within six months of the date of entry into force of EMIR RTS. As 

these RTS entered into force on 15 March 2013, all non-EU CCPs currently providing services to EU 

clearing members must apply to ESMA for recognition by 15 September 2013. 

ESMA must make a decision on recognition within 9 months of the receipt of a complete application. 

More detail on this Memorandum can be found at the following link:

http://ec.europa.eu/internal_market/financial-markets/docs/derivatives/130513_equivalence-

procedure_en.pdf

(v) ESMA publishes Questions and Answers on the Implementation of EMIR

On 6 June 2013, ESMA published an updated version of the Questions and Answers on the 

Implementation of the Regulation (EU) No 648/2012 on OTC derivatives, central counterparties and 

trade repositories (EMIR) (“Q&A document”). This Q&A document provides responses to questions 

from various stakeholders. The purpose of this Q&A document is to ensure convergence in 

supervisory practices in line with ESMA’s responses but it should also help other investors and 

market participants by providing clarity on EMIR’s requirements.

The updated Q&A document provides a number of clarifications in relation to OTC contracts, CCPs 

and TRs such as clarifications on:

Definition of OTC derivatives in the context of the notification of the classes of OTC 

derivatives cleared by CCP (Article 5 of EMIR);

Calculation of the clearing threshold;

Timely confirmation;

Exemptions from the clearing obligation;

Reporting of unconfirmed trades for more than 5 business days;
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Hedging definition;

Portfolio Compression;

Risk Mitigation techniques for OTC derivative contracts not cleared by a CCP;

Capital;

Segregation and portability;

Margin requirements;

Authorisation of a CCP;

Outsourcing;

Investment Policy;

Default Fund;

Reporting of collateral and valuation;

Reporting of outstanding positions following the entry into force of EMIR (Backloading); and

Reporting to TRs.

For more information, please see the following link:

http://www.esma.europa.eu/news/ESMA-publishes-updated-QA-EMIR-Implementation

(vi) ESMA publishes Guidelines and Recommendations for establishing consistent, 

efficient and effective assessments of interoperability arrangements

On 10 June 2013, ESMA published its Guidelines and Recommendations for establishing consistent, 

efficient and effective assessments of interoperability arrangements which apply to National 

Competent Authorities (“NCAs”). 

The guidelines and recommendations apply from 10 June 2013 and aim to improve the uniformity of 

standards applied in the assessments of interoperability arrangements by: 

defining what NCAs should analyse in assessing an interoperability arrangement; 

specifying how the requirements for CCPs under EMIR or the relevant technical standards 

should be met for the purpose of establishing robust and stable interoperability 

arrangements; and 

focusing on the risks that might arise from interoperability arrangements and outlining the 

areas on which to mitigate those risks.

The guidelines cover the following areas which should be assessed by the NCAs:

Legal risk;

Open and fair access;

Identification, monitoring and management of risks;

Deposit of collateral; and
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Cooperation between NCAs.

NCAs should comply with these guidelines and they should notify ESMA as to whether they comply 

or intend to comply including a justification for any non-compliance within two months of publication 

by ESMA on its website of these guidelines in all EU official languages.

More detail on these guidelines can be found at the following link: 

http://www.esma.europa.eu/content/Guidelines-and-Recommendations-establishing-consistent-

efficient-and-effective-assessments-0

(vii) Commission extends deadlines for ESMA to deliver technical advice on third-country 

equivalence under EMIR

On 13 June 2013, the Commission issued a letter to ESMA relating to its request of 11 October 2012 

for technical advice on the equivalence between certain third-country legal and supervisory 

frameworks in respect of EMIR.  In the letter, the Commission has amended this request to revise 

the list of countries to be considered and extend the deadline for ESMA to deliver its technical advice 

so that ESMA will have more time to take account of international on-going developments in the 

area. 

The revised deadlines now require ESMA to deliver its advice on the USA and Japan by 1 

September 2013 and it must deliver its advice on the remaining countries by 1 October 2013. 

It must be noted that the extension of the ESMA deadline to deliver technical advice does not affect 

the procedure or the timeline for recognition of third-country central counterparties or trade 

repositories. 

This letter can be viewed at the following link:

http://www.esma.europa.eu/news/Commission-extends-deadline-ESMA%E2%80%99s-equivalence-

work-under-EMIR
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Alternative Investment Fund Managers Directive (“AIFMD”)

(i) Central Bank accepting applications for AIFMs

On 15 May 2013, the Central Bank announced that Ireland is now accepting applications for 

Alternative Investment Fund Managers (“AIFMs”) and published its new Alternative Investment Fund 

(“AIF”) Rulebook, AIFMD Q&A Document and Application Forms for AIFMs and AIFs. 

The AIF Rulebook sets out the conditions which will be applied to an Irish AIF and to an Irish AIFM 

and to other relevant Irish entities (depositaries, management companies and fund administrators) 

when an authorisation is issued. 

The AIF Rulebook deals with:

Retail Investor AIF Requirements (Chapter 1);

Qualifying Investor AIF Requirements (“QIAIF”) (Chapter 2);

AIFM Requirements (Chapter 3);

AIF Management Company Requirements (Chapter 4);

Fund Administrator Requirements (Chapter 5); and

AIF Depositary Requirements (Chapter 6).

It is important to note that the AIF Rulebook does not include legislative requirements which apply 

directly. In addition, although the AIF Rulebook is stated to set out the rules which apply to Central 

Bank authorised AIFs and AIFMs, the “definitive rules” for each such AIF and AIFM will be set out in 

the letter of authorisation for the individual AIF or AIFM issued by the Central Bank.

It has also issued a Q&A document which contains useful information as to how the Central Bank will 

address various different transitional scenarios. 

Certain matters do remain to be clarified which will be done either by means of updating the AIF 

Rulebook or through the Central Bank’s Markets Updates (on its website). We also expect that it may 

clarify, or at least bring into a single document, certain previously indicated guidance which came out 

of its AIFMD consultation process.

For more information, please see the Central Bank website at www.centralbank.ie

Dillon Eustace has published ‘A Guide to AIFMD in Ireland’. This can be found on our website: 

www.dilloneustace.ie
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(ii) Publication of Commission Implementing Regulation establishing a procedure for 

determining the Member State of reference of a non-EU AIFM pursuant to AIFMD

On 16 May 2013, Commission Implementing Regulation (EU) No 448/2013 of 15 May 2013 

establishing a procedure for determining the Member State of reference of a non-EU AIFM pursuant 

to Directive 2011/61/EU of the European Parliament and of the Council was published in the Official 

Journal of the European Union. 

This Implementing Regulation deals with situations where several Member States could be 

considered as the Member State of reference for a non-EU AIFM. In such circumstances, the non-

EU AIFM must submit a request to the competent authorities of those Member States to determine 

its Member State of reference. A joint decision will then be adopted by the competent authorities 

concerned to determine the Member State of reference. ESMA must ensure that all possible Member 

States are involved in the decision-making and must assist in reaching an agreement. 

The procedure for determining the Member State of reference is different from the procedure for 

applying for a passport under AIFMD and once the Member State of reference has been determined,

the non-EU AIFM concerned has to apply for authorisation to the competent authority of the Member 

State following the same procedure and subject to the same conditions as applicable to AIFMs under 

Articles 7 and 8 of AIFMD. 

This Implementing Regulation will apply from 22 July 2013.  

(iii) Publication of Commission Implementing Regulation establishing the procedure for 

AIFMs that choose to opt in under AIFMD

On 16 May 2013, Commission Implementing Regulation (EU) No 447/2013 establishing the 

procedure for AIFMs which choose to opt in under AIFMD was published in the Official Journal of the 

European Union. 

This Implementing Regulation deals with alternative investment fund managers (AIFMs) that meet 

the conditions provided for in Article 3(2) of AIFMD that may choose to opt in under it in order to 

benefit from the rights granted.  

AIFMs that may opt in include those that have been previously registered in accordance with Article 

3(3) of AIFMD or those that were authorised as management companies under UCITS. 

An AIFM that chooses to opt in must submit an application for authorisation to the NCA of its home 

Member State. An AIFM opting in may be exempt from submitting all documents and information 

required for authorisation provided that the exempted information or documents have already been 

submitted for registration purposes under AIFMD and UCITS provided that the information and 

documents are still up to date. AIFMs must confirm this in writing. 
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This Implementing Regulation will apply from 22 July 2013.

(iv) ESMA publishes Consultation Paper on Guidelines on reporting obligations under 

Article 3 and Article 24 of the AIFMD

On 24 May 2013, ESMA published its Consultation Paper on guidelines on reporting obligations 

under Article 3 and Article 24 of Regulation 231/2013 (the “Regulation”) implementing AIFMD. The 

Regulation provides details on AIFM reporting obligations under Article 3 and Article 24 of the AIFMD 

and includes a comprehensive reporting template that AIFMs will have to use to comply with their 

reporting obligations. Despite the inclusion of the comprehensive reporting template, ESMA is of the 

opinion that there is a need to supplement the Regulation with further guidelines on reporting 

obligations. Also, ESMA believes that the format of the information sent to NCAs by AIFMs should be 

standardised to facilitate the exchange of information between relevant NCAs as foreseen by Articles 

25 and 53 of the AIFMD.

Therefore, this Consultation Paper includes draft guidelines on the reporting obligations of AIFMs to 

NCAs under Articles 3 and 24 of the AIFMD. These draft guidelines provide clarification on the 

information that AIFMs should report to NCAs, the timing of such reporting together with the 

procedures to be followed when AIFMs move from one reporting obligation to another.

This Consultation Paper requests feedback on ESMA’s proposed approach in relation to:

Reporting frequency and timings;

Procedure when reporting obligations of AIFMs change;

Reporting of specific types of AIF;

Identification of the AIFM and the AIF;

Principal markets and instruments in which it trades on behalf of the AIFs it manages;

Breakdown of investment strategies;

Principal exposures and most important concentration;

Instruments traded and individual exposures; and

Risk profile of the AIF.

This document will be of interest to asset management companies and trade associations of asset 

management companies managing funds falling within the scope of the AIFMD, as well as investors 

in such funds. The deadline for the submission of comments was 1 July 2013.

This Consultation Paper can be found at the following link:

http://www.esma.europa.eu/content/Consultation-paper-ESMA%E2%80%99s-guidelines-AIFMD-

reporting-obligations-under-Articles-3-and-24-AIF
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(v) ESMA publishes Final Report on Guidelines on key concepts of the AIFMD

Having reviewed and considered the responses to the Consultation Paper on key concepts of the 

AIFMD, ESMA published its final report on the guidelines on key concepts of the AIFMD on 24 May 

2013. 

The purpose of these guidelines is to ensure common, uniform and consistent application of the 

concepts that comprise the definition of ‘AIF’ in Article 4(1)(a) of the AIFMD by providing further 

clarity on the characteristics likely to lead to an undertaking being considered an AIF. 

These guidelines set out criteria in order to assist in identifying the AIF, elaborating on the terms 

used in the Directive's definition of AIF which include “raising capital”, “collective investment

undertaking”, “number of investors” and a “defined investment policy”. ESMA also includes some 

criteria which are not expressly included in the Directive, for example the nature of ownership and 

control over the underlying assets. 

The final report on the guidelines can be found at the following link:

http://www.esma.europa.eu/news/ESMA-publishes-Guidelines-key-concepts-AIFMD?t=326&o=home

(vi) ESMA approves co-operation arrangements between EU securities regulators 

On 30 May 2013, ESMA announced that it has approved co-operation arrangements between EU 

securities regulators, with responsibility for the supervision of AIFs, including hedge funds, private 

equity and real estate funds, and 34 of their global counterparts. ESMA negotiated the agreements 

on behalf of all 28 EU Member States (now including Croatia) securities regulators as well as the 

authorities from Iceland, Liechtenstein and Norway. 

These co-operation arrangements are fundamental to allowing EU securities regulators supervise 

non-EU AIFM’s compliance with the rules of AIFMD. These co-operation arrangements are also a 

pre-condition in allowing non-EU AIFMs access to EU markets or to perform fund management 

activities on behalf of EU managers. Each co-operation agreement will be a memorandum of 

understanding (MOU) between the EU securities regulator and the non-EU authorities.

These arrangements will apply to EU fund managers that manage or market AIFs in third countries 

and to non-EU fund managers that manage or market AIFs in the EU. The arrangements also cover 

co-operation in the cross-border supervision of depositaries and AIFMs’ delegates.

These arrangements will facilitate the exchange of information and mutual assistance in the 

enforcement of the respective supervisory laws. It must be noted that while ESMA has negotiated 
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these MOUs centrally, they are bilateral agreements that must be signed between each EU 

securities regulator and the non-EU authorities. 

The arrangements will apply from 22 July 2013.

More information on these co-operation arrangements can be found at the following link: 

http://www.esma.europa.eu/news/Press-release%E2%80%94ESMA-promotes-global-supervisory-

co-operation-alternative-funds?t=326&o=page%2Fesma-press-area
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European Venture Capital Funds and European Social 

Entrepreneurship Funds

On 22 July 2013, when AIFMD is expected to come into force across the EU, two additional EU 

measures will come into force: Regulation 345/2013 on European venture capital funds (“EuVCF 

Regulation”) and Regulation 346/2013 on European social entrepreneurship funds (“EuSEF 

Regulation”). Framed as regulations, the EuCVF Regulation and EuSEF Regulation will be directly 

applicable and therefore, on 22 July 2013 they will automatically be the law of the EU and each of its 

Member States.  The purpose of the EuVCF Regulation and the EuSEF Regulation is to strengthen 

venture capital financing in order to fully realise the commercial potential of European Small and 

Medium Enterprises and provide the means by which investment management products could 

intermediate capital from investors to social businesses. 

The Regulations apply to Managers of AIFs (as defined in AIFMD) who manage portfolios of 

EuVCFs/EuSEFs that are established in the EU and having assets under management (AUM) which 

do not exceed the threshold referred to in point (b) of Article 3(2) of AIFMD (i.e. a total AUM of less 

than €500million comprised of closed ended and unleveraged funds); and are subject to registration 

with the competent authorities of their home Member State in accordance with point (a) of Article 

3(3) of AIFMD.

If a manger and its funds are registered, the manager will be entitled to use the ‘EuVECA’ label for its 

EuVCFs or the ‘EuSEF’ label for its EuSEFs. These labels will entitle the manager to sell such funds 

across the EU by way of a marketing passport, thereby avoiding the ‘patchwork of uncertainty’ of 

private placement regimes across the EU.

EuVCFs

An EuVCF is a fund that:

(i) Is a collective investment undertaking i.e. a fund which (i) raises capital from a number of 

investors, with a view to investing it in accordance with a defined investment policy for the 

benefit of those investors; and (ii) does not require authorisation under the Undertakings for 

Collective Investment in Transferable Securities Directive;; 

(ii) Intends to invest at least 70% of its aggregate capital contributions and uncalled committed 

capital in assets that are qualifying investments;

(iii) Does not use more than 30% of its aggregate capital contributions and uncalled committed 

capital to acquire non-qualifying investments; and 
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(iv) Is established in the European Union;

"Qualifying investments" are equity, or quasi-equity instruments; secured or unsecured loans granted 

by the qualifying venture capital fund to a qualifying portfolio undertaking; shares of a qualifying 

portfolio undertaking; and units or shares in other qualifying venture capital funds, provided (in each 

case) that certain tests are met; and

"Qualifying portfolio undertaking" means an undertaking that:

(i) Is not admitted to trading on a regulated market or multilateral trading facility;

(ii) Employs less than 250 people; 

(iii) Has an annual turnover not exceeding €50 million, or an annual balance sheet total not 

exceeding €43 million; 

(iv) Is not a collective investment undertaking, a credit institution, an investment firm or an 

insurer, and

(v) Is established within the territory of a Member State, or in a third country provided that the 

third country:

 is not listed as a Non-Cooperative Country and Territory by the Financial Action 

Task Force on Anti-Money Laundering and Terrorist Financing;

 has signed an agreement with the home Member State of the manager of a 

qualifying venture capital fund and with each other Member State in which the units 

or shares of the qualifying venture capital fund are intended to be marketed to 

ensure that the third country fully complies with the standards laid down in Article 26 

of the OECD Model Tax Convention on Income and on Capital and ensures an 

effective exchange of information in tax matters, including any multilateral tax 

agreements.

EuSEFs

An EuSEF is a fund that meets all of the same criteria set our above for EuVCFs, except that for an 

EuSEF a "Qualifying portfolio undertaking" means an undertaking that:

(i) Is not admitted to trading on a regulated market or multilateral trading facility;
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(ii) Has the achievement of measurable, positive social impacts as its primary objective in 

accordance with its articles of association or other rules;

(iii) Provides services or goods to vulnerable, marginalised, disadvantaged or excluded persons, 

or employs a method of production of goods or services that embodies its social objective or 

provides financial support exclusively to social undertakings;

(iv) Uses its profits primarily to achieve its social objectives; and

(v) Is managed in an accountable and transparent way, in particular by involving workers,

customers and stakeholders affected by its business activities. 

Managers of a qualifying social entrepreneurship fund shall employ for each qualifying social 

entrepreneurship fund that they manage, procedures to measure the extent to which the qualifying 

portfolio undertakings, in which the qualifying social entrepreneurship fund invests, achieve the 

positive social impact to which they are committed. 

Managers must also ensure that these procedures are clear and transparent and include indicators 

that may, depending on the social objective and nature of the qualifying portfolio undertaking, include 

subjects such as: employment and labour markets, standards and rights related to job quality, social 

inclusion and protection of particular groups; equal treatment, equal opportunities and non-

discrimination; public health and safety; and access to social protection and health and educational 

systems.
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Real Estate Investment Trusts

The Finance Act, 2013 made provision for a new Irish investment product, the Real Estate 

Investment Trust (“REIT”) which was broadly welcomed within the investment community as it could 

provide investors with a means of investing in real estate through a structure that could provide both 

income and capital appreciation to investors, like a direct investment in a property would do, while 

limiting leverage through borrowings with the added benefits of diversification through exposure to a 

pool of investments and professional asset management. On 26 June, 2013 the Irish Stock 

Exchange published an announcement in relation to Green REITs plc, the first of a possible wave of 

REITs to come to market 

The Irish government hopes that REITs will provide a new source of capital to the real estate market 

which could, in turn, reduce dependence on bank financing and because REITs are closed ended, 

encourage taking a longer term view leading, eventually, to stability of tenure for tenants and better 

quality buildings.

A REIT is an Irish company incorporated under Irish company law which meets a number of 

conditions set out in the Finance Act, 2013 relating to (i) the company itself, (ii) its business (property 

rental) (iii) its investments, and (iv) its investors.

The REIT must:

(i) Reside, for tax purposes, in Ireland;

(ii) Be incorporated in accordance with Irish company law;

(iii) List its shares on the main market of a recognised stock exchange in a member state of the 

EU;

(iv) Derive 75% of its aggregate income from carrying on a property rental business;

(v) Have a minimum rental income to financing costs ratio of 1.25:1;

(vi) Distribute at least 85% of its property income for each accounting period (provided it has 

sufficient distributable reserves);

(vii) Invest disposal proceeds or cash raised from the issue of ordinary shares within two years;

(viii) Conduct a property rental business consisting of at least three properties;
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(ix) Invest no more than 40% of the total market value of its properties in a single property;

(x) Not borrow more than 50% of the total market value of its properties; and

(xi) Not be a closely held company (a company with 5 or fewer participators as set out in Section 

430 of the Taxes Consolidation Act, 1997 as amended unless they are “Qualifying Investors” 

i.e. Irish authorised funds, Irish insurance companies, Irish tax exempt pension schemes or 

the National Asset Management Agency of Ireland).

In general, a REIT will not itself be subject to income tax on its rental income or capital gains tax on 

the proceeds of sales of property. However, Irish REIT investors will be subject to corporation or 

income tax/PRSI/USC in respect of dividends received from a REIT and capital gains tax in respect 

of gains on disposal of their investment in a REIT. REITs will be obliged to deduct 20% dividend 

withholding tax from all dividends paid by it. Non-resident investors in REITs will either have to 

reclaim these amounts or claim a tax credit in their home country of residence under the terms of 

double tax treaties. Non-resident investors will not be subject to Irish capital gains tax on disposal of 

their investment in a REIT

Irish resident corporate investors will be taxed on REITs dividends received.

On 22 July 2013, AIFMD is expected to come into force across the EU. One of the implications of 

AIFMD is that REITs may be subject to AIFMD. The Commission has said, in its guidance on 

AIFMD:

“The question whether or not a listed real estate investment company is excluded from the scope of 

the AIFMD depends on whether or not it falls under the definition of an 'AIF' in Article 4(1)(a). Real 

estate companies cannot be excluded as such a priori, each situation needs to be valued on its own 

merits, based on substance, not on form.”
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European Long Term Investment Funds (“ELTIFs”)

The Commission defines long-term investment as investment that enhances the productive capacity 

of the economy. This can include energy, transport and communication infrastructures, industrial and 

service facilities, climate change and eco-innovation technologies, as well as education and research 

and development. 

25 June 2013 was the last day of a three month consultation period following the adoption by the 

Commission of a Green Paper on how to foster the supply of long-term financing and how to improve 

and diversify the system of financial intermediation for long-term investment in Europe. 

The Commission believes that Europe must encourage ongoing large-scale long-term investment to 

support sustainable growth. Europe cannot depend on banks to provide loan financing as the 

financial crisis has affected the ability of European banks, in particular, to channel savings to long-

term investment. ELTIFs may help to rectify this funding deficit by channeling household savings, via 

pension investments, into long-term investment projects sponsored by governments and/or 

businesses

The Commission plans to introduce ELTIFs by way of a regulation. That means that it will be directly 

applicable in the law of each Member State. That is also how the other niche investment products of 

EU Venture Capital Fund (EuVCF) and EU Social Entrepreneurship Fund (EuSEF) - are being

introduced in July 2013.

It remains to be seen what the ELTIF regulation will look like but if the regulations for EuVCFs and 

EuSEFs are used as a template, there will be almost no third country element: ELTIFs will probably 

be targeted at EU investors, investing in EU jurisdictions via EU AIFMs. As for EuVCFs and EuSEFs, 

a manger and its funds should be entitled to use the ‘ELTIF’ label for its ELTIFs and this label will 

entitle the manager to sell such funds across the EU by way of a marketing passport, thereby 

avoiding the ‘patchwork of uncertainty’ of private placement regimes across the EU.

What marks ELTIFs apart from EuVCFs and EuSEFs are two features: 

(i) Managers of ELTIFs will have to be authorised as AIFMs (probably because an ELTIF 

funding a number of infrastructure projects would quickly cross the threshold referred to in 

point (b) of Article 3(2) of AIFMD (i.e. a total AUM of less than €500million comprised of 

closed ended and unleveraged funds); and 

(ii) No minimum mandatory minimum investment of €100,000, giving retail investors the 

opportunity to invest in ELTIFs without a self-imposed minimum investment. 
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No draft regulation is available yet but Ireland’s Retail Investor Alternative Investor Fund (“RIAIF”) 

should be attractive to ELTIF managers wishing to target retail investors because it combines the 

high level of investor protection built into Ireland’s established fund structures with an innovative 

product, while the Qualifying Investor Alternative Investor Fund (“QIAIF”) with minimum investment of 

€100,000 and its fast track approval process would be more attractive to ELTIF managers wishing to 

target institutional investors/pension funds.  
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MiFID 

(i) ESMA publishes Final Report on Guidelines on remuneration policies and practices 

under MiFID

On 11 June 2013, ESMA published its final report on guidelines on remuneration policies and 

practices under MiFID. This final report sets out the feedback statement to the consultation 

undertaken by ESMA in late 2012. This feedback statement provided an analysis of responses to the 

Consultation and describes any changes to the technical proposals set out in the Consultation 

Paper. 

The purpose of these guidelines is to ensure the consistent and improved implementation of the 

existing MiFID conflicts of interest and conduct of business requirements in the area of remuneration. 

These guidelines apply to investment firms (as defined in Article 4(1)(1)of MiFID) and to credit 

institutions when providing investment services, UCITS management companies and external 

Alternative Investment Fund Managers (AIFMs) when they are providing the investment services of 

individual portfolio management or non-core services (within the meaning of Article 6(3)(a) and (b) of 

the UCITS Directive and Article 6(4)(a) and (b) of the AIFMD). These guidelines are also relevant to 

NCAs when enforcing those rules.  

Under these guidelines, firms should have written remuneration policies in place and these policies 

should be reviewed periodically. When implementing these policies, firms should have regard to the 

conduct of business and conflicts of interest risks that may arise. Consideration should be given to 

the interests of clients and these policies should be designed in such a way so as to not create 

incentives that may lead relevant persons to favour their own interest or the firm’s interest. A relevant 

person to whom these policies apply is defined as “persons who can have a material impact on the 

service provided and/or corporate behaviour of the firm” including the following:

Client facing/front office staff;

Sales force staff and/or; and

Other staff indirectly involved in the provision of investment and/or ancillary services whose 

remuneration may create inappropriate incentives to act against the best interests of their 

clients.

Firms should ensure that the ratio between fixed and variable components of the remuneration is 

appropriate having regard to the best interests of the clients. In determining the performance of 

relevant persons, firms should take into account the outcome of their activities in terms of 

compliance with the conduct of business rules and, in general, with the duty to care about the best 

interests of their clients. 
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Competent authorities are expected to comply with these guidelines and will have two months, from 

the date of publication of the versions in the official languages of the EU to inform ESMA whether 

they intend to do so, or explain otherwise. The application and reporting requirement dates set out in 

the guidelines will start to run from the date of publication of the translations. 

The guidelines can be found at the following link:

http://www.esma.europa.eu/content/Guidelines-remuneration-policies-MiFID
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MiFID II

(i) Presidency publishes compromise texts on draft MiFID II Legislation

The draft MiFID II Legislation, first published in October 2011, includes comprehensive reforms to 

the existing regulatory regime currently in place in Ireland. The aim of this legislative package is to 

further the competitiveness, integration and efficiency of EU financial markets.  

The draft MiFID II Legislation is divided into two parts;

(i) A revised Directive which will be an amendment and restatement of MiFID, (the “MiFID II 

Directive”); and

(ii) A new Regulation which will set out requirements relating to trade transparency and the 

mandatory trading of derivatives on organised venues, (the “MiFID II Regulation”).  EU 

Regulations take effect as soon as they are published by the Commission and are 

binding on all EU Member States as soon as they become effective. It is hoped that the 

MiFID II Regulation will minimise any scope for divergences in the interpretation of 

transparency and transaction reporting provisions. 

The Presidency has tabled several compromise texts on the draft MiFID II Legislation during the last 

quarter, the latest being June 2013. 

(ii) Council confirms agreement of general approach on the draft MiFID II Directive and 

the draft MiFID II Regulation

In the Council’s provisional press release on 21 June 2013, it was stated that the Council confirmed 

the general approach reached on the draft MiFID II Directive and the draft MiFID II Regulation at the 

Economic and Financial Affairs Council (“ECOFIN”) meeting on 21 June 2013. 

It was anticipated that this general approach would be approved following a Press Release on 17 

June 2013 which confirmed that the Permanent Representatives Committee agreed on behalf of the 

Council, its position on new rules on the draft MiFID II Directive and the draft MiFID II Regulation. 

It has now called on the Presidency to start negotiations with the European Parliament on the basis 

of this general approach with the aim of adopting the texts at first reading. 

The draft MiFID II Directive and the draft MiFID II Regulation require a qualified majority for adoption 

by the Council, in agreement with the European Parliament. This is based respectively on Articles 

114(1) and 53(1) of the Treaty on the Functioning of the European Union. 
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The provisional press release can be found at the following link:

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ecofin/137573.pdf

The general approach text for the draft MiFID II Directive can be found at the following link: 

http://register.consilium.europa.eu/pdf/en/13/st11/st11006.en13.pdf

The general approach text for the draft MiFID II Regulation can be found at the following link:

http://register.consilium.europa.eu/pdf/en/13/st11/st11007.en13.pdf

The European Parliament has updated its legislative observatory pages and the indicative plenary 

sitting date is now 21-24 October 2013.
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CRD IV

(i) CRD IV published in the Official Journal of the European Union 

On 27 June 2013, the CRD IV legislative package was published in the Official Journal of the 

European Union. This legislative package consists of two instruments, a Capital Requirements 

Directive (Directive 2013/36/EU) and a Capital Requirements Regulation (Regulation (EU) No. 

575/2013) (CRD and CRR respectively, together “CRD IV”) which govern capital requirements for 

investment firms and credit institutions, including banks.

Under the remuneration policies of CRD IV, a cap on bankers’ bonuses will be imposed. The basic 

principles of the compromise between the European Parliament, Commission and Council, which 

was reached in March 2013 remain unchanged and include: 

A basic ratio of fixed pay to variable pay of 1:1 with some flexibility at Member State level to 

increase that ratio to 1:2 with shareholder approval; and 

Up to 25% of the bonus can be paid in long term instruments valued on a discounted basis 

(to result in an effective ratio of more than 1:2). 

It must be noted that the provision on the ratio between fixed and variable pay will only apply in 

respect of work done from 2014 onwards. Therefore, the cap will not apply to bonuses paid out in 

2014 in relation to 2013 performance. However, bonuses paid for work done in 2014 will need to 

comply with the ratio.

These rules will apply to investment firms and banks that are:

Based in the European Economic Area (EEA);

Non-EEA-based subsidiaries of institutions and firms with headquarters in the EEA; or

EEA-based subsidiaries of institutions and firms with headquarters outside the EEA. 

The rules will apply to the following categories of staff:

Senior management:

Risk takers;

Staff engaged in control functions; and

Any employee receiving total remuneration that takes them into the same remuneration 

bracket as senior management and risk takers, whose professional activities have a material 

impact on their risk profile.
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Money Market Funds

(i) ESMA publishes Peer Review on the Money Market Fund Guidelines

On 15 April 2013, ESMA published a peer review report on the Money Market Fund guidelines that 

were issued in 2010 (the “Guidelines”). These Guidelines aimed to improve investor protection in the 

area and set out a common definition of Money Market Funds, distinguishing between Short Term 

Money Market Funds and Money Market Funds. Following the financial crisis, money market funds 

had been identified as an area which requires more scrutiny and this therefore highlighted the 

significance of these Guidelines and the need for common supervisory practices. 

This peer review was carried out to examine the degree of supervisory and enforcement practices 

across the 30 jurisdictions in the European Economic Area (EEA) up to July 2012 and identifies good 

practices. This review is based on written responses from NCAs on the application of these 

Guidelines. It must be noted that 10 countries had not transposed the Guidelines by the end of the 

review period and therefore the Review Panel did not include these jurisdictions in the peer review 

assessment.  

Some of the key findings included:

Authorisation Process: All Member States that have implemented the Guidelines review the 

documentation to ensure compliance. However, the process varies amongst Member States 

to a significant extent such that some Member States pre-approve some or all fund 

documentation whereas others rely on ex-post monitoring. 

Supervision Process: Some Member States did not develop a specific supervisory approach 

to Money Market Funds. However, they have applied a risk-based approach to monitoring 

such funds. In certain other Member States, a compliance-based approach is used, where 

such Member States have a limited number of authorised Money Market Funds. 

The risk based approach adopted by the various Member States varies significantly. In 

particular, differences are detected in relation to the type and frequency of the money market 

funds’ periodic reporting required, the parameters triggering alerts to identify risks and 

prioritise actions, and the level of reliance on external auditors/depositaries monitoring. 

Periodic Reporting: Competent authorities usually avail of both qualitative and quantitative 

information from several different sources including periodic reporting by supervised entities,   

In relation to quantitative information, the frequency of reporting may differ amongst Member 

States. 
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The peer review identified a number of possible good practices in relation to the following areas:

Internal organisation and supervisory tools;

Ex-ante review of Short Term Money Market Funds and Money Market Funds documentation 

(prospectus and marketing);

Ex-post review of Short Term Money Market Funds and Money Market Funds documentation 

(prospectus and marketing);

Ongoing supervision of Money Market Funds; and

Off-site and on-site inspection cycles.

For more information, please see the following link:

http://www.esma.europa.eu/content/Peer-Review%E2%80%93Money-Market-Fund-Guidelines
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Short Selling Regulation 

(i) ESMA publishes Guidelines on the Exemption for market making activities and 

primary market operations

On 2 April 2013, ESMA published its guidelines on the exemption for market making activities and 

primary market operations under Regulation (EU) 236/2012 of the European Parliament and the 

Council on short selling and certain aspects of Credit Default Swaps.

ESMA prepared these guidelines to ensure a level playing field, consistency of market practices and 

convergence of supervisory practices across the EEA in relation to notification for the market making 

activities exemption and for the exemption as authorised primary dealer under Article 17 of the 

Regulation (EU) No 236/2012 of the European Parliament and of the Council on short selling and 

certain aspects of credit default swaps (the “Regulation”).

These guidelines apply to investment firms, credit institutions, third-country entities, firms as referred 

to in point (l) of Article 2(1) of Directive 2004/39/EC of the European Parliament and of the Council 

on markets in financial instruments (MiFID).

Use of the exemptions under Article 17 can only be made where previous notification of intent to 

make use of the exemption has been made in writing to the relevant competent authority at least 30 

days before the intended first use of the exemption. The competent authority can prohibit the use of 

the exemption by the notifying entity if it considers that the entity does not satisfy the conditions of 

the exemption.

The aim of these guidelines is to:

Assist the notifying entity in the notification process, by providing details on what should be 

included in the written notification and by providing a template of the notification form; and

Develop a common approach to submitting the notification form, assessing the eligibility of 

the notifying entity for the exemption and monitoring the conditions of eligibility if the 

exemption is used. 

These guidelines cover the following areas:

Definition and scope of the exemption for market making activities;

Determination of the competent authority that should be notified;

General principles and qualifying criteria of eligibility for the exemption; and 

Exemption process.
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These guidelines became effective on 2 June 2013. 

For more information on these guidelines, please see the following link:

http://www.esma.europa.eu/content/Guidelines-Exemption-market-making-activities-and-primary-

market-operations-under-Short-sell

(ii) ESMA publishes review on impact of short selling regulation

On 3 June 2013, ESMA published its Technical Advice on the evaluation of the Regulation. This 

report was prepared in response to a Commission request for Technical Advice to inform its report to 

the European Parliament and Council on the impact of the Regulation on European financial markets 

which was due by the end of June 2013.  

The report makes a number of recommendations that would improve how the Regulation works in 

practice. However, given that the Regulation has only been in operation for a short period, ESMA 

recommends that the regime be re-assessed at a future date when more data and experience have 

been accumulated.  

ESMA’s key findings include the following: 

There were mixed effects on liquidity of EU stocks, with a slight decline in volatility, a 

decrease in bid-ask spreads and no significant impact on traded volumes. Price discovery 

speed seems to have decreased compared to the period before the entry into force of the 

Regulation;

Overall, settlement discipline has improved; and

No compelling impact on the liquidity of EU single name credit default swaps (“CDS”) and on 

the related sovereign bonds markets could be noticed (except in a few countries). The 

liquidity in European sovereign CDS indices has been somewhat reduced.

ESMA’s technical advice key recommendations relate to the following areas:

Transparency and reporting requirements;

Restrictions on uncovered short sales in shares and sovereign debt;

Ban on uncovered sovereign CDS transactions;

Shares exempted from the Regulation on the basis of turnover calculations;

The exemption for market making activities; and

Emergency measures in case of a significant fall in price.

For more detail please, see the following link:

http://www.esma.europa.eu/page/Short-selling-documents
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Anti-Money Laundering/Counter-Terrorism Financing 

(i) Criminal Justice Act 2013 

The Criminal Justice Act, 2013 (“2013 Act”), which amends the Criminal Justice (Money Laundering 

and Terrorist Financing) Act 2010 (“the 2010 Act”) was signed into law on 12 June 2013.  Part 2 of 

the 2013 Act, which deals with the changes to the 2010 Act came into effect on the 14
th

June 2013 

(with the exception of sections 5, 15 and 16). The amendments to the 2010 Act give rise to certain 

practical and technical improvements whilst also ensuring a closer alignment of Irish law with 

international standards. 

Some of the main amendments to the Criminal Justice (Money Laundering and Terrorist Financing) 

Act 2010 (“2010 Act”) include: 

Customer Due Diligence: Section 33(1) of the 2010 Act, which deals with the requirement to 

complete customer due diligence prior to establishing the business relationship with the 

customer, has been amended whereby the designated person must consider whether it has

reasonable grounds to suspect that the customer is involved in (or the service, transaction or 

product sought by the customer is for the purpose of) money laundering or terrorist financing. 

Previously the designated person had to consider if there was reasonable grounds to believe 

that there is a real risk that the customer is involved in (or the service, transaction or product 

sought by the customer is for the purpose of) money laundering or terrorist financing.

Effectively the threshold has been now lowered to reasonable grounds to suspect as 

opposed to reasonable grounds to believe that there is a real risk that the customer is 

involved in money laundering or terrorist financing

Simplified Due Diligence: The application of Simplified Due Diligence, under Section 34(1), 

of the 2010 Act, has been amended whereby the designated person is now required to take 

measures to satisfy itself that the customer is in fact a specified customer or specified 

product. In practice designated persons were already doing this, however it is now 

obligatory.

In addition, if a designated person wishes to avail of the exemption under Section 36 of the 

2010 Act whereby it is not required to establish the purpose of the business relationship, the 

designated person must now take measures to satisfy itself that the customer is in fact a 

specified customer or specified product. 
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PEP Obligations: Section 37 of the 2010 Act, which deals with non-domestic PEPs has been 

amended whereby the obligation to perform the source of wealth and source of fund checks 

and obtain senior management sign-off will now extend to existing business in addition to 

new business. 

There is also a new obligation under Section 37 to monitor source of wealth and source of 

funds checks (as opposed to source of wealth or source of funds checks) for on-going 

transactions where the designated person considers this to be warranted by the risk of 

money laundering and terrorist financing.

Enhanced Customer Due Diligence: Section 39 of the 2010 Act, which deals with enhanced 

due diligence in cases of heightened risk, has been amended to require designated persons 

to apply additional customer due diligence measures where the designated person has 

reasonable grounds to believe that there is a higher risk of money laundering or terrorist 

financing. This was previously a discretionary requirement.

Internal Policies and Procedures: The requirement for internal policies and procedures, 

under Section 54(3) of the 2010 Act, has been amended whereby there is now a requirement 

to keep documents and information relating to customers up to date. In other words there is 

now an obligation to keep customer due diligence records up to date. However, the 

legislation does not provide any guidance on how this will work in practice – such as will it be 

sufficient to review customer due diligence documentation once a year (every two years) or 

should it occur on a trigger event (e.g. when documentation such as a passport expires). 

Some guidance from the Central Bank on this matter would be useful to ensure consistency 

of application of this new requirement.

Section 54(3) of the 2010 Act has also been amended to provide for additional measures to 

be taken to give effect to enhanced due diligence rules as well as steps to manage the risk 

of money laundering or terrorist financing, which may arise in technological developments, 

including the use of new products and new practices, and the manner in which services 

relating to such developments are delivered.

Record Retention: The record retention obligations, under Section 55 of the 2010 Act, have 

been amended whereby it is no longer mandatory to retain records in the State provided 

such records are capable of being reproduced in the State as soon as practicable.

The Criminal Justice Act can be accessed at www.irishstatutebook.ie

For more information, Dillon Eustace has issued a briefing entitled ‘Criminal Justice Act 2013 (June 

2013). This can be found at www.dilloneustace.ie
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Central Bank

(i) Central Bank issues revised draft Administrative Sanctions Inquiry Guidelines

Following the conclusions of CP57 and the Central Bank’s report thereon, the Central Bank 

conducted a further consultation (CP65) relating to its revised draft inquiry guidelines which form part 

of the Central Bank’s Administrative Sanctions Procedure. 

The consultation period ended on 24 June 2013.

Once finalised, the revised draft guidelines will replace the Administrative Sanctions Guidelines 

published by the Central Bank in 2005.

The revised draft guidelines may be viewed at the following link:

http://www.centralbank.ie/regulation/poldocs/consultation-papers/Pages/default.aspx

(ii) Central Bank appoints new Director of Enforcement

On 11 April 2013, the Central Bank announced the appointment of Derville Rowland as the new 

Director of Enforcement following Peter Oakes’ resignation. Derville Rowland assumed her new role 

with immediate effect. She joined the Central Bank in 2004, and was appointed Head of Enforcement 

I in June 2010. She is a qualified barrister in the UK and Ireland.

(iii) Central Bank of Ireland published Annual Report 2012 and Annual Performance

Statement for Financial Regulation 2012 - 2013  

On 30 April 2013, the Central Bank published its Annual Report 2012 (“Report”) and Annual 

Performance Statement for Financial Regulation 2012 – 2013 (“Statement”). This Report and 

Statement set out a full account of how the Central Bank has carried out its activities during 2012. 

One of the primary activities of the Central Bank during this period has been the restoration of 

financial stability to the Irish economy. The Central Bank’s effort in this area included further reforms 

to the supervision of the repair of the domestic banking sector, the provision of necessary liquidity 

support, and the introduction of enhanced consumer protection measures.

During the period, there was also further considerable progress towards the delivery by Ireland on its 

commitments under the EU-IMF Programme. 
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This Report and Statement can be accessed at the following link:

http://www.centralbank.ie/press-area/press-

releases/Pages/CentralBankofIrelandAnnualReport2012.aspx

(iv) Central Bank granted new powers under European Communities (Unfair Terms in 

Consumer Contracts) (Amendment) Regulations 2013

On 15 May 2013, the European Communities (Unfair Terms in Consumer Contracts) (Amendment) 

Regulations 2013 (“2013 Regulations”) were published. These Regulations amend the European 

Communities (Unfair Terms in Consumer Contracts) Regulations 1995 (“1995 Regulations”) and the 

European Communities (Unfair Terms in Consumer Contracts) (Amendment) Regulations 2000. 

These Regulations apply to any term in a contract concluded between a seller of goods or supplier of 

services and a consumer, which has not been individually negotiated. Under the 1995 Regulations a 

consumer means “a natural person who is acting for purposes which are outside his business”. 

The 2013 Regulations inserts a definition of “authorised body” into the 1995 Regulations which 

includes the Central Bank of Ireland, the National Consumer Agency or a consumer organisation. As 

a result the Central Bank has been granted the following powers:

It may apply to the Circuit Court or High Court for a declaration that any term drawn up for 

general use in contracts concluded by sellers or suppliers is unfair and may, at the discretion 

of the Court, be granted an order prohibiting the use or continued use of such a term. 

It may apply for an injunction (including an interim injunction) against any seller or supplier 

using or recommending use of, a term which the authorised body considers to be an unfair 

term drawn up for general use in contracts concluded with consumers and the Court may 

grant an injunction on such terms as it deems appropriate. 

If the Central Bank makes an application to the Court for a declaration that a term is unfair or for an 

injunction, this application shall be on notice to the National Consumer Agency. Further, it must be 

noted that an authorised body is not required to prove actual loss or damage, or recklessness or 

negligence on the part of the seller or supplier. However, in considering any application the Court 

must take account of all the interests involved and in particular the public interest. 
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Data Protection

(i) Article 29 Data Protection Working Party adopts Opinion on purpose limitation

On 2 April 2013, the Article 29 Data Protection Working Party adopted an opinion on the principle of 

purpose limitation. Purpose limitation protects data subjects by imposing limitations on how data 

controllers can use their data while also offering some degree of flexibility for data controllers. 

This opinion analyses the principle of purpose limitation, provides guidance for the practical 

application of this principle and formulates policy recommendations for the future. 

This opinion can be found at the following link:

http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-

recommendation/files/2013/wp203_en.pdf

(ii) European Parliament publishes a set of Questions and Answers on Data Protection 

Reform

On 2 May 2013, the European Parliament published a set of Questions and Answers (“Q&As”) on 

Data Protection Reform.  These Q&As provide information on:

The legislative package;

Key definitions;

Key issues;

Facts and figures;

Key dates in Parliament;

The next stages; and 

The MEPs dealing with this reform.

These Q&As can be accessed at the following link:

http://www.europarl.europa.eu/news/en/pressroom/content/20130502BKG07917/html/QA-on-EU-

data-protection-reform

(iii) Article 29 Data Protection Working Party adopts Advice Paper on profiling 

On 13 May 2013, the Article 29 Data Protection Working Party adopted an Advice Paper on essential 

elements of a definition of profiling within the EU General Data Protection Regulation.
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In this Advice Paper, the Article 29 Data Protection Working Party: 

Deems it necessary to include a definition of profiling in Article 4 of the General Data 

Protection Regulation; and

Welcomes the proposal to broaden the scope of Article 20 covering processing of personal 

data for the purpose of profiling or measures based on profiling. 

This Advice Paper can be found at the following link: 

http://ec.europa.eu/justice/data-protection/article-29/documentation/other-

document/files/2013/20130513_advice-paper-on-profiling_en.pdf

(iv) Data Protection Commissioner publishes Annual Report 2012

On 20 May 2013, the Data Protection Commissioner published his Annual Report for 2012.

Some key points from the Annual Report:

The Data Protection Office opened 1,349 complaints for investigation, up 188 from 2011;

One third of these complaints related to individuals who had difficulty in accessing their 

personal data held by organisations;

There were 606 complaints reporting unsolicited direct marketing text messages, phone 

calls, fax messages and emails under the Privacy in Electronics Regulations during 2012 (up 

from 253 in 2011); and

Personal Data security breach notifications in 2012 increased to 1666 notifications which is 

an increase of over 400 on 2011.

A copy of the Report is available at the following link:

http://dataprotection.ie/viewdoc.asp?m=&fn=/documents/annualreports/Annual_Report_2012.pdf
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FATCA Update

In December 2012, the Irish and US Governments concluded an intergovernmental agreement (“Irish 

IGA”) in relation to the US Foreign Account Tax Compliance Act – commonly referred to as FATCA.

This agreement aimed to reduce and simplify the administrative and compliance burdens for relevant 

Foreign Financial Institutions or “FFI’s” (which is broadly defined under FATCA and would include 

Irish funds and other financial institutions such as investment managers, insurance companies, etc.) 

and therefore may provide a competitive advantage as compared to other countries which may not 

be able to reach a similar agreement with the US.  

Under the Irish IGA, relevant FFI’s will report directly to the Irish Revenue Commissioners and will 

therefore not be required to enter directly into potentially onerous FFI Agreements with the US 

Internal Revenue Service (which would generally be required in the absence of an IGA).  Under the 

Irish IGA, a relevant FFI will also typically not be required to apply the 30% withholding tax that 

FATCA could generally impose.

On 3 May 2013, the Irish Revenue Commissioners published the draft Financial Accounts 

Regulations 2013 and the supporting draft Guidance Notes on the Implementation of FATCA in 

Ireland. These draft Regulations and draft Guidance Notes are intended to give effect to the Irish 

IGA. These draft Regulations and draft Guidance Notes provide further guidance for financial 

institutions in complying with the reporting provisions set out in the Irish IGA. 

In light of the implementation of FATCA, Irish FFIs must give consideration to how they will manage 

their FATCA compliance. In the case of Irish Funds, someone will need to be appointed to action 

their FATCA requirements and ensure that the Fund is complying with its FATCA obligations.

However, the Fund will retain ultimate responsibility for FATCA compliance.  

Also, FFIs are under an obligation to register with the Internal Revenue Service of the United States 

of America for the purposes of FATCA. An application for registration must be made by 25 October

2013 or if the FFI has not commenced to carry on a business on that date, no later than 30 days 

following the commencement of that business. The FATCA Registration Portal is meant to open no 

later than 15 July 2013. 

Revenue sought comments and observations on these draft Regulations and Guidance up to 31 May 

2013. 

These draft Regulations and Guidance notes can be accessed at the following links:

http://taxpolicy.gov.ie/wp-content/uploads/downloads/2013/05/FATCA-Draft-Financial-Accounts-

Reporting-Regulations-2013.pdf
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http://taxpolicy.gov.ie/wp-content/uploads/downloads/2013/05/Draft-Guidance-Notes-on-the-

Implementation-of-FATCA-in-Ireland.pdf

Dillon Eustace

This Funds Quarterly Legal and Regulatory Update is for information purposes only and does 

not constitute, or purport to represent, legal advice.  It has been prepared in respect of the 

current quarter ending 30 June 2013, and, accordingly, may not reflect changes that have 

occurred subsequently.  If you have any queries or would like further information regarding 

any of the above matters, please refer to your usual contact in Dillon Eustace.
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