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FUNDS QUARTERLY LEGAL AND REGULATORY UPDATE
UCITS, Non-UCITS & Hedge Funds
(i)

ESMA publishes updated Q&A on their Guidelines on ETFs and other UCITS issues

On 11 July 2013, the European Securities and Markets Authority (‘ESMA’) published an updated
Q&A document on its Guidelines on ETFs and other UCITS issues (the ‘ESMA Guidelines’). The aim
of this Q&A document is to promote common supervisory approaches and practices in the
application of the UCITS Directive and the ESMA Guidelines. The Q&A is directed at the various
competent authorities but it is also intended to help UCITS management companies by providing
clarity on the requirements.
The updated Q&A document provides further clarification on the following topics:
Information to be inserted in the prospectus;
UCITS ETF labels;
Secondary markets;
Efficient portfolio management techniques;
Financial derivative instruments;
Collateral management; and
Financial indices.
The Q&A document is intended to be continually edited and updated on a regular basis. It can be
accessed at the following link:
http://www.esma.europa.eu/content/ESMA%E2%80%99s-Guidelines-ETFs-and-other-UCITSissues-0.
(ii)

Central Bank Guidance on the Regulatory Reporting Requirements of Irish Authorised
Investment Funds

The Central Bank published an updated guidance note relating to the extension of the Central Bank’s
ONR System to investment funds (the ‘Guidance Note’). The Guidance Note is of relevance to all
Irish authorised investment funds and their service providers.
This document provides guidance in relation to the following returns:
(i) Investment Funds Annual Audited Financial Statements;
(ii) Investment Funds Interim Financial Statements;
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(iii) Investment Funds Annual Sub-Fund Profile Return;
(iv) UCITS Annual Update of Key Investor Information Document;
(v) UCITS Annual Financial Derivative Instrument Return; and
(vi) Investment Funds Regulatory Report.
The Guidance Note provides that investment funds will no longer be required to file paper
reports/returns with the Central Bank.
A copy of the Guidance Note is available on the Central Bank’s website at:
http://www.centralbank.ie/regulation/industrysectors/funds/Documents/Guidance%20Note%20Regulatory%20Report%20ing%20Vol%201.6%20
May%20%2013.pdf.
(iii)

ESMA Publishes Research on the Sale of Complex Products to Retail Financial
Consumers

ESMA recently published a report on the growth in the sale of complex financial products to retail
financial consumers in the European Union. The report focused on two specific types of complex
products; (i) alternative UCITS and (ii) structured retail products.
The report found that while the sale of these two specific complex products to retail financial
consumers has increased, there is evidence to show that these products have produced a relatively
low return. ESMA will use the findings of the report in its policy work on improving investor protection
by promoting increased disclosure of the total costs of investing in complex products and the specific
risks of investing in such complex products.
(iv)

Central Bank Clarifies Position in Relation to UCITS Notice 21 and Investments in
Derivatives on Financial Indices by Non-Index Tracker Type UCITS Funds

The Central Bank confirmed to Dillon Eustace that where a UCITS, which is not an index tracker,
uses derivatives on financial indices this is considered to be an investment in a derivative on the
underlying asset and UCITS Notice 21 which applies to financial indices does not apply.
Therefore, a non-index tracker type UCITS can continue to take exposure to financial indices where
the financial index does not meet the index diversification requirements as long as it complies with
the eligible assets and diversification requirements.
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(v)

European Parliament Rejects Proposed Bonus Cap for Fund Managers in the Draft
UCITS V Directive

On 3 July 2013, the European Parliament voted to reject a proposal to cap fund managers’ bonuses
to 100% of their salary. Instead, it is now proposed that:
Bonuses should be required to correspond to fund performance so as to reflect reduced
levels when the fund has "subdued or negative financial performance"; and
Competent authorities should be given the power to scrutinise bonus levels of UCITS
management companies to ensure consistency with the principles of sound and effective risk
management and appropriate levels of risk taking.
The European Parliament in plenary session also:
Rejected a proposal for performance fees to be permitted only for UCITS that market
exclusively to MiFID professional investors;
Provided more detail regarding the categories of staff proposed to be subject to the UCITS V
remuneration provisions;
Introduced a new proposed requirement for UCITS management companies to disclose
details of remuneration policies in the KIID;
Introduced a proposal for the establishment of a remuneration committee by those
management companies that are significant in terms of their size or the size of the UCITS
they manage or where their internal organisation and the nature or complexity of their
activities warrant it; and
Revised the UCITS V text so that it provides that guaranteed variable remuneration should
be exceptional and should not form part of prospective compensation plans.
Further negotiations between the European institutions have to take place before the text of the
UCITS V Directive becomes final.
(vi)

European Venture Capital Funds and European Social Entrepreneurship Funds
Regulations

Regulation (EU) No. 345/2013 on European venture capital funds (‘EuVCF’) and Regulation (EU)
No. 346/2013 on European social entrepreneurship funds (‘EuSEF’) became effective as of 22 July
2013.
These two (directly applicable) regulations create two new regimes for funds wishing to invest in
European small and medium enterprises. EuVCF aims to provide a common framework for
European venture capital funds while EuSEF aims to provide a common framework for European
social entrepreneurship funds.
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The purpose of EuVCF and EuSEF is to strengthen venture capital financing in order to fully realise
the commercial potential of European small and medium enterprises and provide the means by
which investment management products could intermediate capital from investors to social
businesses.
The Regulations apply to alternative investment fund managers who manage portfolios of
EuVCFs/EuSEFs that are;
Established in the EU and having assets under management (AUM) which do not exceed the
threshold referred to in point (b) of Article 3(2) of AIFMD (i.e. a total AUM of less than
€500million comprised of closed ended and unleveraged funds); and
Subject to registration with the competent authorities of their home member state in
accordance with point (a) of Article 3(3) of AIFMD.
If a manager and its funds are registered, the manager will be entitled to use the ‘EuVECA’ label for
its EuVCFs or the ‘EuSEF’ label for its EuSEFs. These labels will entitle the manager to sell such
funds across the EU by way of a marketing passport, thereby avoiding the uncertainty of the private
placement regimes across the EU.

European Market Infrastructure Regulation (‘EMIR’)
(i)

ESMA Advises European Commission (the ‘Commission’) on Equivalence of NonEuropean Derivatives Rules

On 3 September 2013, ESMA published its advice to the Commission on the equivalence of the
regulatory regimes for OTC derivatives clearing, central counterparties (‘CCPs’) and trade
repositories (‘TR’) of non-EU countries with the requirements under EMIR.
To assess the equivalence of non-EU countries, ESMA compared the non-EU country rules with the
EMIR requirements regarding central clearing, reporting CCPs, TRs and non-financial counterparties
as well as risk mitigation techniques for uncleared trades.
ESMA has published its technical advice regarding the CCP requirements in respect of the US,
Japan, Australia, Hong Kong, Switzerland and Singapore. ESMA noted that CCPs from thirdcountries who wished to continue to offer clearing services directly to EU clearing members had to
apply for ESMA recognition by 15 September 2013.
The country specific advice can be found at the following link:
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http://www.esma.europa.eu/page/Post-trading-documents.
(ii)

ESMA publishes Consultation Paper on Draft Regulatory Technical Standards on
Contracts Having a Direct, Substantial and Foreseeable Effect Within the Union and
Non-Evasion of Provisions of EMIR

On 17 July 2013, ESMA published its Consultation Paper on Draft Regulatory Technical Standards
on contracts having a direct, substantial and foreseeable effect within the Union and the non-evasion
of provisions of EMIR.
This consultation paper considers OTC derivative contracts that are entered into between two nonEU counterparties and provides clarification on the conditions where EMIR’s provisions on central
clearing or risk mitigation techniques would apply to those OTC derivative contracts which have a
direct, substantial and foreseeable effect in the EU.
The draft regulatory technical standards would only apply when two counterparties to the same
transaction are non-EU counterparties, their jurisdictions’ rules are not considered equivalent to
EMIR, and where one of the following conditions are met:
One of the two non-EU counterparties is guaranteed by an EU financial counterparty for at
least €8bn of the gross notional amount of the OTC derivatives entered into and for an
amount of at least 5% of the OTC derivatives exposures of the EU financial counterparty; or
The two non-EU counterparties execute their transactions via their EU branches.
This consultation closed on 16 September 2013. ESMA intends to publish the responses received
and these responses will help ESMA in finalising the draft technical standards. The Commission has
revised the deadline for the submission by ESMA of the draft regulatory technical standards to 15
November 2013 in order to ensure that ESMA is in a position to fully analyse and take into account
the results of the consultation.
(iii)

ESMA Publishes Discussion Paper on the Clearing Obligation under EMIR

On 12 July 2013, ESMA published a discussion paper on the Clearing Obligation under EMIR to
seek views from stakeholders which will help with the preparation of the regulatory technical
standards that ESMA is required to develop under Article 5(2) of EMIR, in relation to the obligation to
centrally clear OTC derivatives.
The aspects which are covered in the discussion paper include the following:
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The procedure for the determination of the classes of OTC derivatives to be subject to the
clearing obligation;
Preliminary analysis of the readiness of asset classes vis-à-vis the clearing obligation;
Determination of the phase in period for the clearing obligation and the categories of
counterparties to which the clearing obligation would apply; and
The clearing obligation in specific cases, for example, the case of contracts concluded with
covered bond issuers or with cover pools for covered bonds and the case of FX OTC
derivatives.
ESMA sought comments from interested stakeholders, in particular from financial and non-financial
counterparties of OTC derivatives transactions which will be subject to the clearing obligation, as well
as CCPs. Responses received will help ESMA in drafting the Regulatory Technical Standards.
Following this, a public consultation will be conducted on the draft technical standards before they
are submitted to the Commission for endorsement.
The closing date for comments on this discussion paper was 12 September 2013. Responses to the
consultation received by ESMA are available at this link to the ESMA website:
http://www.esma.europa.eu/consultation/Discussion-Paper-Clearing-Obligation-underEMIR#responses.
(iv)

ESMA publishes Final Report on Draft Implementing Technical Standards Amending
Implementing Technical Standards With Regard to the Format and Frequency of Trade
Reports to Trade Repositories under EMIR

On 6 August 2013, ESMA published its Final Report on draft implementing technical standards
(‘ITS’) amending Commission Implementing Regulation (EU) No 1247/2012 laying down
implementing technical standards with regard to the format and frequency of trade reports to trade
repositories under EMIR.
This Final Report sets out the proposed amendment to Article 5 of Commission Implementing
Regulation (EU) No 1247/2012) to postpone the reporting start date for exchange traded derivatives
(‘ETDs’) by one year (from January 2014 to January 2015).
This postponement is proposed following recognition that there is a need to develop guidelines and
recommendations on reporting of ETDs as the current reporting start dates to TRs contained in the
Implementing Technical Standards do not distinguish between the methods of trading (ETDs versus
OTC). Without further guidance, ETD reporting would not be consistent across the EU nor would it
be efficiently used. ESMA considers that the reporting of ETD transactions should not occur before
clear guidance is provided in this respect. The Final Report considers it essential to develop
guidelines and recommendations to cover the following aspects:
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A clear identification of the counterparties of ETDs;
A consistent application of reporting requirements under EMIR and MiFID, to the extent
possible; and
The compatibility of the models, logic and formats used to identify all the details to be
reported under the two regimes.
This Final Report is being submitted to the Commission. The Commission has three months to
decide whether to endorse ESMA’s draft implementing technical standards.
(v)

ESMA Publishes Updated Q&A Document on EMIR

On 5 August 2013, ESMA published its updated Q&A document on the practical implementation of
EMIR throughout the EU. This document provides responses to questions from various stakeholders.
The purpose of this document is to ensure convergence in supervisory practices in line with ESMA’s
responses but it should also help other investors and market participants by providing clarity on
EMIR’s requirements.
This document is intended to be continually edited and updated as and when new questions are
received.
The latest version of the Q&A document includes new general questions on funds as counterparties
and the principal-to-principal model as well as updating the following sections:
OTC Questions
Definition of OTC derivatives;
Article 10 of EMIR – Calculation of the clearing threshold;
Article 11 of EMIR – Timely confirmation;
Article 3, 4(2) and 11(6) to 11(10) of EMIR – Intragroup transaction;
Article 10(3) of EMIR – Hedging definition;
Article 11 of EMIR – Risk Mitigation techniques for OTC derivative contracts not cleared by a
CCP;
Status of Entities not established in the Union;
Article 11 of EMIR – Portfolio Reconciliation; and
Article 11 of EMIR – Dispute Resolution
CCP Questions
Article 47 of EMIR – Deposit of financial instruments;
Article 39 of EMIR – Segregation and portability;
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Article 42 of EMIR – Default Fund;
Article 26 of EMIR – Organisational requirements;
Article 2 of EMIR – Definitions; and
Article 35 of RTS on CCPs requirements– Allocation of additional resources.
Trade Repositories Questions
Article 1 of EMIR – Classification of financial instruments;
Article 9 of EMIR – Reporting of collateral and valuation;
Article 9 of EMIR ITS – Reporting to TRs (Table of Fields);
Article 9 –Codes – LEI (‘Legal Entity Identifier’) and UPI (‘Unique Product Identifier’) and UTI
(‘Unique Trade Identifier’);
Article 9 of EMIR – Frequency of reports;
Article 9 of EMIR – Intragroup transactions;
Article 9 of EMIR – Transactions within the same legal entity; and
Article 9 of EMIR – Non-European subsidiaries of European entities.
The updated Q&A is available at this link:
http://www.esma.europa.eu/system/files/2013-1080_qa_iii_on_emir_implementation.pdf.
(vi)

Financial Stability Board Publishes Update on Global OTC Derivatives Reform

The Financial Stability Board has been tasked by the G20 with monitoring global progress in
implementing agreed reforms to OTC derivatives markets. It has recently published a summary
update on progress (http://www.financialstabilityboard.org/publications/r_130902a.pdf) and a more
detailed progress report (http://www.financialstabilityboard.org/publications/r_130902b.pdf).
(vii)

IOSCO and BCBS Publishes Margin Requirements for Non-Centrally Cleared
Derivatives (Final Report)

The International Organization of Securities Commissions (‘IOSCO’) and the Basel Committee on
Banking Supervision (‘BCBS’) have now published the final framework for margin requirements for
non-centrally cleared derivatives. The press release and final report are available via the links set out
below:
Press release: http://www.bis.org/publ/bcbs261.htm
Consultation Paper: http://www.iosco.org/library/pubdocs/pdf/IOSCOPD423.pdf
The final requirements have been developed taking into account feedback from two rounds of
consultation as well as a quantitative impact study. Under the requirements, all financial firms and
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systemically important non-financial entities that engage in non-centrally cleared derivatives will have
to exchange initial and variation margins commensurate with the counterparty risk arising from such
transactions. The requirements will be phased-in over a four-year period, beginning in December
2015.
These requirements will be implemented in the EU through new binding technical standards under
Article 11 of EMIR. The European Banking Authority, in co-operation with the other European
Supervisory Authorities, will consult on these rules in due course.
(viii)

Updated EMIR Reporting Timetable

ESMA has published an updated version of its EMIR implementation timetable. The key change in
the implementation timeline relates to the registration of the first TRs which was not expected to
occur until at least 24 September 2013.
ESMA now expects to make those first registration decisions by 7 November 2013. Consequently,
counterparties’ reporting to trade repositories is not expected to start before February 2014.
You will find the updated EMIR implementation timetable at this link:
http://www.esma.europa.eu/news/Trade-Repository-registration-approval-not-expected-7-Novemberreporting-begin-February-2014?t=326&o=home.
(ix)

ISDA EMIR Portfolio Reconciliation Operational Guidance Note

ISDA published a Portfolio Reconciliation Operational Guidance Note on 10 September 2013 (the
‘Guidance Note’). The Guidance Note contains answers compiled by the ISDA EMIR Portfolio
Reconciliations Working Group to some frequently asked questions relating to EMIR’s portfolio
reconciliation and dispute resolution obligations which came into effect on 15 September 2013. The
Guidance Note deals with the following issues;
Who is subject to the portfolio reconciliation and dispute resolution obligations;
Frequency and the content of reconciliations;
How do market participants agree to the terms upon which they will reconcile their portfolios;
Use of a third party vendor to reconcile portfolios; and
Comparison of EMIR’s portfolio reconciliation requirements with the equivalent US rules.
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(x)

Regulation 876/2013 Containing Regulatory Technical Standards on Colleges for
Central Counterparties Published

On 13 September 2013, delegated Regulation 876/2013 containing the regulatory technical
standards on colleges for central counterparties relating to EMIR was published in the Official
Journal. The regulatory technical standards, required under Article 18 of EMIR, address operational
aspects related to the organisation and governance of supervisory colleges that must be set up to
assess applications by CCPs for authorisation under EMIR. The delegated Regulation will enter into
force on 3 October 2013 and is available to view here:
http://new.eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=oj:JOL_2013_244_R_0019_01&from=EN.

Alternative Investment Fund Managers Directive (‘AIFMD’)
(i)

AIFMD Transposed into Irish Law

On 16 July 2013, the European Union (Alternative Investment Fund Managers) Regulations 2013
(No. 257 of 2013) (the ‘Regulations’) were signed into Irish law, giving effect to the AIFMD in Ireland.
Ireland is one of only 12 EU member states to have met the 22 July 2013 deadline for transposing
AIFMD.
(ii)

AIF Rulebook

On 19 July 2013, the Central Bank published the latest version of the AIF Rulebook. The AIF
Rulebook is the Central Bank’s rulebook in relation to AIFs and contains chapters concerning Retail
Investor AIF, Qualifying Investor AIF, AIF Management Companies, Fund Administrators, Alternative
Investment Fund Managers and AIF Depositaries. The AIF Rulebook supersedes all of the
requirements which are set out in the Non-UCITS Notices.
The AIF Rulebook is available on the Central Bank’s website at the following link:
http://www.centralbank.ie/regulation/industry-sectors/funds/aifmd/Pages/default.aspx.
(iii)

Central Bank Publishes Revised Q&A Document on AIFMD

On 30 September 2013, the Central Bank published a revised Q&A document on AIFMD. This fourth
edition Q&A document provides clarification on queries that are likely to arise in relation to the
implementation of AIFMD. More specifically, this document provides information on the following:
Explanation of key terms used in the document;
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Applications and the application process;
Rules that apply to AIFs and AIFMs;
AIFs which fall within the scope of AIFMD;
MiFID authorisations;
Registered AIFMs;
Depositary Services;
Transitional Arrangements;
Delegation of portfolio or risk management functions;
Qualifying Investors;
Remuneration Guidelines;
Passporting arrangements;
AIFs in liquidation;
Agreements with non-EU authorities;
Professional Investor Funds;
Investments in unregulated master funds;
Capital and shareholder suitability requirements for an internally managed AIF;
Management companies of an Irish AIF; and
Marketing.
This Q&A document may be updated and amended from time to time so interested stakeholders
should check the Central Bank website for the most up-to-date position on an on-going basis.
The Q&A document can be accessed at the following link:
http://www.centralbank.ie/regulation/industrysectors/funds/aifmd/Documents/AIFMD%20QA%20NO%204%20FINAL.pdf.
(iv)

ESMA Publishes Final Guidelines on AIFMD Reporting

ESMA have published final guidelines on the reporting obligations for AIFMs under Articles 3(3)(d)
and 24(1), (2) and (4) of the AIFMD (the ‘Final Guidelines’). The Final Guidelines provide clarification
on the information that AIFMs should report to national supervisors, the timing of such reporting and
the procedures to be followed when AIFMs move from one reporting obligation to another. The Final
Guidelines provide for the regular reporting by AIFMs on elements including:
The breakdown of investment strategies of AIFs;
The principal markets/ instruments in which an AIF trades;
The total value of assets under management of each AIF managed;
The turnover of the AIFs; and
The principal exposures and most important portfolio concentration of the AIFs.
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ESMA has also published an Opinion that details a set of information that, in its view, national
supervisors could require AIFMS to report on a periodic basis pursuant to Article 24(5), first subparagraph of AIFMD. The Opinion on the “Collection of information for the effective monitoring of
systemic risk under Article 24(5), first sub-paragraph, of the AIFMD” proposes introducing additional
periodic reporting on information such as Value-at-Risk of AIFs and the number of transactions
carried out using high frequency algorithmic trading techniques. The Opinion proposes additional
reporting on elements including:
The AIFs’ risk measures;
The liquidity profile of the AIFs; and
The leverage of the AIFs.
The Final Guidelines will now be translated into the official languages of the EU. National competent
authorities will have two months from the date of the publication of the translations on ESMA’s
website to confirm to ESMA whether they comply or intend to comply with the Guidelines by
incorporating them into their supervisory practices.
The Final Guidelines and the Opinion are available at the following links:
http://www.esma.europa.eu/system/files/20131339_final_report_on_esma_guidelines_on_aifmd_reporting_for_publication_clean.pdf
http://www.esma.europa.eu/system/files/2013-esma1340_opinion_on_collection_of_information_under_aifmd_for_publication.pdf.
(v)

ESMA Publishes Opinion on the Practical Arrangements for the Late Transposition of
the AIFMD

On 1 August 2013, ESMA published its Opinion on the Practical Arrangements for the late
transposition of the AIFMD (the ‘Opinion’).
The deadline for the transposition of AIFMD into national legislation was 22 July 2013 and ESMA
has issued this Opinion to provide for practical arrangements for operations under Articles 31, 32
and 33 of AIFMD where one member state has not yet transposed AIFMD by the transposition
deadline.
ESMA has provided practical guidance in respect of two scenarios;
Notification of marketing of an EU AIF by an AIFM located in a member state that has
transposed the AIFMD to the competent authority of a host member state which has not
transposed the AIFMD (Articles 31 and 32 of AIFMD); and
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Management passport (Article 33 of AIFMD).
This Opinion can be accessed at the following link:
http://www.esma.europa.eu/system/files/20131072_opinion_on_practical_arrangements_for_late_transposition_of_aifmd.pdf.
(vi)

ESMA Publishes Guidelines on Sound Remuneration Policies Under AIFMD

On 3 July 2013, ESMA published guidelines on sound remuneration polices under AIFMD with the
purpose of ensuring common, uniform and consistent application of the provisions on remuneration
in Articles 13 and 22(2)(e) and (f) and Annex II of AIFMD (the ‘AIFMD Remuneration Guidelines’).
The AIFMD Remuneration Guidelines apply to AIFMs which are external managers and AIFs which
are internally managed and therefore have been authorised as an AIFM. AIFs which are not
internally managed and have appointed an external AIFM are not subject to the remuneration
principles established in the AIFMD or in the AIFMD Remuneration Guidelines.
The remuneration principles set out in Commission Recommendation 2009/384/EC of 30 April 2009
on remuneration policies in the financial services sector (the ‘Recommendation’) are relevant to
externally managed AIFs, as well as the AIFMs which can avail of the exclusions and exemptions
under Articles 2 or 3 of the AIFMD to the extent that they fall within the definition of ‘financial
undertaking’ within the Recommendation.
The Recommendation defines a ‘financial undertaking’ as any undertaking, irrespective of its legal
status, whether regulated or not, which performs any of the following activities on a professional
basis:
It accepts deposits and other repayable funds;
It provides investment services and/or performs investment activities within the meaning of
the MiFID Directive (2004/39/EC);
It is involved in insurance or reinsurance business;
It performs business activities similar to those set out in the above three points.
A financial undertaking includes, but is not limited to, credit institutions, investment firms, insurance
and reinsurance undertakings, pension funds and collective investment schemes.
The AIFMD Remuneration Guidelines cover the following:
Which remuneration is covered by these guidelines;
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How to identify the categories of staff covered by these guidelines;
Proportionality;
AIFMs being part of a group;
The financial situation of the AIFM;
Governance of remuneration;
The general requirements on risk alignment;
The specific requirements on risk alignment; and
Disclosure.
Competent authorities must notify ESMA whether they comply or intend to comply with the AIFMD
Remuneration Guidelines and with reasons for non-compliance, within two months of the date of
publication by ESMA. AIFMs are not required to report whether they comply with the AIFMD
Remuneration Guidelines. To date the Malta Financial Services Authority, the FCA in the UK and the
Central Bank have indicated that they will conform to the AIFMD Remuneration Guidelines.
The AIFMD Remuneration Guidelines apply from 22 July 2013, subject to the AIFMD transitional
provisions.
(vii)

ESMA issues an Opinion on the Draft Regulatory Technical Standards on Types of
AIFMs Under Article 4(4) of AIFMD

On 13 August 2013, ESMA issued its revised Opinion on the Draft Regulatory Technical Standards
on types of AIFMs under Article 4(4) of Directive 2011/61/EU. This revised Opinion was issued in
response to a letter ESMA received on 8 July 2013 from the Commission relating to ESMA’s initial
submission on 2 April 2013 regarding draft regulatory technical standards (‘RTS’) on types of AIFMs
(ESMA/2013/413). The letter from the Commission invited ESMA to submit new draft RTS to the
Commission as it had concerns over Article 1(2)(a) of the initial draft RTS which suggested basing
the distinction between managers of open ended and closed ended AIF’s on whether a fund offers
redemptions and whether redemption is available at least once a year.
This Opinion presents arguments supporting the original approach followed by ESMA in Article
1(2)(a) of the draft RTS submitted on 2 April 2013 as well as an amended version of the draft RTS
for the Commission’s consideration.
This Opinion can be accessed at the following link:
http://www.esma.europa.eu/system/files/2013-1119_opinion_on_draft_rts_on_types_of_aifms.pdf.
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(viii)

ESMA Finalises AIFMD Supervisory Co-operation Agreements

On 18 July 2013, it was revealed that ESMA has approved seven AIFMD co-operation arrangements
or ‘Memoranda of Understanding’ (‘MoUs’) between EU securities regulators and their global
counterparts with responsibility for the supervision of alternative investment funds, including hedge
funds, private equity and real estate funds. MoUs with authorities from the Bahamas, Japan,
Malaysia, Mexico and the United States, including the Commodity Futures Trading Commission were
approved.
This brings to 38 the number of MoUs that ESMA has now negotiated on behalf of the 31 EU/EEA
national competent authorities for securities markets supervision. The MoUs allow for the exchange
of information, cross-border on-site visits and mutual assistance in the enforcement of respective
supervisory laws.
The MoUs cover third-country AIFMs that market AIFs in the EU and EU AIFMs that manage or
market AIFs outside the EU. The MoUs also cover co-operation in the cross-border supervision of
depositaries and AIFMs’ delegates. The MoUs are effective from 22 July, and enable cross-border
marketing of AIFs to professional investors between jurisdictions. ESMA continues to negotiate a
MoU with the Chinese regulators.
(ix)

Guidelines on the Model MoU Concerning Consultation, Cooperation and the Exchange
of Information Related to the Supervision of AIFMD Entities

On 18 July 2013, ESMA also issued guidelines on the model MoU concerning consultation,
cooperation and the exchange of information related to the supervision of AIFMD entities (the
‘Guidelines’).
The Guidelines lay down a model of understanding that should be agreed between EU and non-EU
supervisory authorities in order to have the appropriate supervisory cooperation arrangements in
place as required by the AIFMD Directive. The model MOU annexed to the Guidelines should be
used as a benchmark by EU competent authorities.

Real Estate Investment Trusts
On 17 July 2013, the ISE launched a Guide to REITs for retail investors (the ‘Guide’). This Guide
was launched to provide information on the features of REITs following the introduction of the REITs
regime to Ireland under the Finance Act 2013.
The ISE’s Guide covers a range of areas that may be of interest to retail investors including the
following:
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The main features of REITs;
How REITs are taxed;
How to invest in REITs; and
What to expect as a shareholder of REITs.
The Guide follows the recent introduction of Listing Rules geared specifically towards REITs.
The Guide can be found on the ISE website: www.ise.ie

MiFID
(i)

EMSA Publishes Protocol on the Operation of Notifications of MiFID Article 41
Suspensions and Removals of Financial Instruments From Trading

On 4 July 2013, ESMA issued a Protocol on the operation of notifications on the suspension/removal
of financial instruments from trading under Article 41 of MiFID (the ‘Protocol’).
Article 41(1) of MiFID gives operators of regulated markets the power to suspend or remove from
trading a financial instrument which no longer complies with the rules of the regulated market unless
such a step would be likely to cause significant damage to the investors’ interests or the orderly
functioning of the market. If a regulated market suspends or removes a financial instrument from
trading under Article 41(1) it is required to give notice to the competent authority and make a public
announcement. The competent authority must then inform other competent authorities across
Europe.
Article 41(2) of MiFID provides that a competent authority may request the suspension or removal of
a financial instrument from trading on a regulated market. Where a competent authority suspends or
removes a financial instrument from trading, it must immediately make public its decision and notify
other competent authorities, who are obliged to take similar action, unless it would be likely to cause
significant damage to the interests of investors or the orderly functioning of financial markets.
An effective notification system is required to ensure that trading is suspended or an instrument is
removed from trading in an effective and timely way. In this regard, ESMA developed SARIS (the
Suspension and Restoration Information System), an IT tool to help national competent authorities to
discharge their duties under Article 41 of MiFID. The Protocol describes the process as to how
competent authorities should discharge their duties and in particular provides that notifications
should be made without delay to other competent authorities using SARIS after the decision to
suspend is made public. In addition, all communications sent internally amongst national competent
authorities should be sent through SARIS. It is anticipated that the Protocol will be kept under review
in light of practical experience and the evolution of financial regulation.
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(ii)

Consultation Paper – Draft Regulatory Technical Standards on Information
Requirements for Assessment of Acquisitions and Increases in Holdings in MiFID
Investment Firms

ESMA published a Consultation Paper on draft RTS which will establish an exhaustive list of
information required to carry out an assessment of a proposed acquirer of an investment firm which
is required by Directive 2007/44/EC. Directive 2007/44/EC contains procedural rules and evaluation
criteria for the prudential assessment of acquisitions and increases of holdings in the financial sector.
The information, which must be provided at the time of the initial notification to the relevant
competent authority, is aimed at ensuring that competent authorities are provided with adequate and
proportionate information in order to assess an acquisition. The proposed RTS are set out at Annex
IV of the Consultation Paper.
The proposed RTS are based on the CEBS, CESR and CEIOPS “Guidelines for the prudential
assessment of acquisitions and increases in holdings in the financial sector required by Directive
2007/44/EC”, which set out identical procedural rules and evaluation criteria for the prudential
assessment of acquisitions and increases in holdings in the financial sector. In addition, the draft
RTS are also based on a report issued by the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of Regions on the application of
the Directive on acquisitions and increases of holdings in the financial sector (Directive 2007/44/EC).
The Consultation Paper raises a number of questions to seek clarification on matters including the
following:
The information requirements for intra-group transactions;
The concept of proportionality and its application;
The definition of a small, non-complex investment firm and what would be an appropriate
‘asset under management’ threshold in that regard;
Whether specific documents cause a difficulty and should be harmonised; and
Whether any further information is necessary in relation to the close links of the proposed
acquirer.
ESMA will consider the responses it receives to the Consultation Paper and is required to submit the
draft RTS to the Commission by 1 January 2014.
The Consultation Paper is available here:
http://www.esma.europa.eu/system/files/2013918_cp_draft_rts_information_reqs_assessment_acquisitions_20130708.pdf.
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CRD IV
(i)

Publication of a Frequently Asked Questions Memo on CRD IV by the Commission

On 27 June 2013, the CRD IV legislative package was published in the Official Journal of the
European Union. This legislative package consists of two instruments, a Capital Requirements
Directive (Directive 2013/36/EU) and a Capital Requirements Regulation (Regulation (EU) No.
575/2013) (CRD and CRR respectively, together ‘CRD IV’) which govern capital requirements for
investment firms and credit institutions. CRD IV is the primary EU legislation which implements Basel
III in Europe.
CRD IV will become applicable as of 1 January 2014. Until that date, the consolidated Directives
2006/48/EU and 2006/49/EU remain applicable.
The Commission published a Frequently Asked Questions Memo on CRD IV on 16 July 2013 (the
‘Memo’). The Memo deals with the following topics;
1. Rationale for the introduction of revised CRD IV regime;
2. Basel III and the international impetus to improve capital adequacy;
3. Legislative structure of CRD IV;
4. Single Rule Book;
5. New rules relating to capital requirements;
6. New rules relating to liquidity;
7. New rules relating to leverage;
8. Counterparty Credit Risk;
9. New rules relating to capital buffers;
10. CRD IV and Corporate Governance;
11. CRD IV and the rules regarding remuneration; and
12. Sanctions that can be imposed under CRD IV.
The Memo may be viewed here:
http://europa.eu/rapid/press-release_MEMO-13-690_en.htm.
(ii)

EBA, EIOPA and ESMA Publish Draft Regulatory Technical Standards on the Consistent
Application of Calculation Methods Under the Financial Conglomerates Directive

The Joint Committee of the three European Supervisory Authorities (EBA, EIOPA and ESMA) has
published its draft RTS on the consistent application of the calculation methods described in the
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Financial Conglomerates Directive covering the assessment of the financial situation of credit
institutions, insurance undertakings and investment firms which are part of a financial conglomerate.
The draft RTS have been developed in accordance with the mandate contained in Article 49(6) of the
CRR and Article 150 of the CRD. They define the appropriate application of calculation methods for
the determination of required capital at the financial conglomerate level.
The rules in the draft RTS are based on the following general principles:
Elimination of multiple gearing;
Elimination of intra-group creation of own funds;
Transferability and availability of own funds; and
Coverage of deficit at financial conglomerate level having regard to the definition of crosssector capital.
The draft RTS may be viewed at this link:
http://www.eba.europa.eu/documents/10180/361408/JC+RTS+2013+01%28Draft+RTS+on+consiste
nt+application+of+Article+6+2_FICOD%29.pdf.
(iii)

Central Bank Publishes Consultation Paper on CRD IV Competent Authority
Discretions (‘CP74’)

The Central Bank published CP74 on Competent Authority Discretions and Options in the Capital
Requirements Directive IV (‘CRD IV’) and Capital Requirements Regulation (‘CRR’) on 20
September 2013.
CP74 consists of the Central Bank’s proposed approach and perspectives in relation to provisions
contained within CRD IV and CRR where the competent authority (i.e. the Central Bank) can or must
exercise its discretion. Both competent authority discretions and options that may apply to credit
institutions and investment firms, as well as those specific to credit institutions or investment firms
are covered in the consultation paper.
Implementation of the competent authority discretions and options identified will, in many cases, be
subject to binding technical standards (‘BTS’) developed by the European Banking Authority (‘EBA’).
The Central Bank states in CP74 that it expects institutions to adhere to EBA outputs where these
are applicable to them, and places the onus on the regulated firm to keep up to date with the latest
European pronouncements. The Central Bank also discusses in CP74 the five new capital buffers
required to be met with Common Equity Tier 1 (the highest quality capital).
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In addition, CP74 covers the application of the discretions to MiFID firms. The Central Bank notes
that a change in definitions will mean a significant increase in the number of MiFID firms subject to
the full rigours of CRD IV, from 13 to approximately 60. The Central Bank has signalled that it does
not intend to automatically apply the national discretion for Risk Committees and Audit Committees
to be combined and instead will accept applications for this discretion to be exercised on a case-bycase basis for smaller, less complex investment firms.
Given CRD IV and CRR will apply from 1 January 2014, the comment period for CP74 is only 6
weeks. Submissions are invited from interested parties by 1 November 2013 as follows:
For credit institutions and other non-investment firm stakeholders: CRDIV@centralbank.ie
For investment firm stakeholders: invfirmspolicy@centralbank.ie
CP74 is available here:
http://www.centralbank.ie/regulation/poldocs/consultationpapers/Documents/CP74/Consultation%20on%20Competent%20Authority%20Discretions%20and%
20Options%20in%20CRDIV%20and%20CRR%20-%20CP%2074-%20pdf%20Version.pdf.

Proposal for a Regulation on Indices Used as Benchmarks in Financial
Instruments and Financial Contracts
The Commission has published a proposal for a Regulation on Indices Used as Benchmarks in
Financial Instruments and Financial Contracts. The proposed Regulation is designed to:
Enhance the robustness and reliability of benchmarks;
Facilitate the prevention and detection of their manipulation;
Clarify responsibility for and the supervision of benchmarks by the authorities;
Ensure the integrity of benchmarks by guaranteeing that they are not subject to conflicts of
interest, that they reflect the economic reality they are intended to measure and are used
appropriately.
The proposed Regulation compliments another of the Commission’s proposals to make the
manipulation of benchmarks a market abuse offence subject to strict administrative fines. That
proposal is contained within the proposed Market Abuse Regulation (see section on Market Abuse).
The proposed Regulation is in line with recently agreed IOSCO principles and covers a broad variety
of benchmarks. In particular the proposal:
Improves the governance and controls over the benchmark process;
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Improves the quality of the input data and methodologies used by benchmark administrators;
Ensures that contributors to benchmarks provide adequate data and are subject to adequate
controls;
Ensures adequate protection for consumers and investors using benchmarks; and
Ensures the supervision and viability of critical benchmarks.
The proposed Regulation is available here:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52013PC0641:EN:NOT.

Proposal for a Regulation on Money Market Funds
The Commission has published a proposal for a Regulation on Money Market Funds (‘MMFs’). The
proposed Regulation provides for uniform rules for MMFs, either UCITS or AIFs, established,
managed or marketed in the EU and is designed to ensure that MMFs can better withstand
redemption pressure in stressed market conditions by enhancing their liquidity profile and stability.
The proposed Regulation covers:
Eligible assets;
Diversification, concentration and credit quality of investment assets;
Valuation of MMF assets;
NAV calculation;
A capital buffer requirement; and
A prohibition on an MMF from soliciting or financing an external credit rating agency.
The most controversial aspect of the proposed Regulation is the requirement for all short term
money market funds with a constant net asset value (‘CNAV’) to provide for a 3% capital buffer. This
requirement amounts to a divergence from the US MMF regime, where the US SEC has focused on
liquidity and transparency in order to protect investors and the market. Another controversial aspect
of the proposed Regulation is that MMFs will also be prohibited from asking credit ratings agencies
to rate them.
The proposed Regulation requires the approval of the European Parliament and Council before it
can become effective. MMF UCITS and AIFs will have to submit an application for authorisation as
an MMF to their regulators within six months of the proposed Regulation becoming effective,
evidencing compliance with the Regulation.
The proposed Regulation is available here:
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http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0615:FIN:EN:PDF.

European Authorities
ESMA and the Agency for the Cooperation of Energy Regulators (‘ACER’) have put in place an
agreement for the cooperation and exchange of information. The agreement establishes a consistent
system for the exchange of information when the regulatory responsibilities of both EU bodies
coincide.
The cooperation envisaged to take place in relation to areas of common regulatory concern includes:
The implementation of legislation on market abuse under the revised Market Abuse Regime
and under Regulation (EU) No 1227/2011 of the European Parliament and of the Council on
wholesale energy market integrity (‘REMIT’);
The implementation of legislation on data collection under MiFID, EMIR and REMIT;
Establishing consistent, efficient and effective regulatory practices and ensuring a consistent
application of European Union legislation;
Enhancing the efficiency and effectiveness of market monitoring activities of competent
authorities; and
The use of information technology for data collection.
It is intended that cooperation will be achieved through on-going consultations and through mutual
participation in meetings of ESMA and ACER working groups and task forces.

Central Bank of Ireland
(i)

Central Bank Appoints New Deputy Governor – Financial Regulation

On 21 August 2013, the Central Bank announced the appointment of Mr. Cyril Roux as the new
Deputy Governor for Financial Regulation following Matthew Elderfield’s resignation. Mr. Roux will be
responsible for all regulatory activities at the Central Bank and will take up his new position on 1
October 2013. Prior to joining the Central Bank, Mr. Roux acted as the First Deputy Secretary
General of the French prudential supervisory authority for banks and insurance companies (Autorité
de Contrôle Prudentiel et de Résolution – ‘ACPR’).
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(ii)

Central Bank Granted New Powers Under the Central Bank (Supervision and
Enforcement) Act 2013

The Central Bank (Supervision and Enforcement) Act 2013 (the ‘2013 Act’) has been fully effective
since 1 September 2013. It significantly enhances the capacity of the Central Bank to supervise
regulated financial services providers and enforce financial services legislation, particularly by:
Increasing its powers to give directions and make regulations – the Central Bank now has
regulation-making powers in a range of conduct of business areas, including consumer
protection;
Consolidating and augmenting the Authorised Officer role – their powers of inspection,
investigation and information gathering have been enhanced;
Providing for customer redress for problems that are widespread or regular, such as
overcharging or systems failures;
Providing protection for whistleblowers; and
Increasing the level of sanctions it may impose – the Central Bank can now make orders of
restitution and recoup the investigation costs from those found guilty of an offence. The
maximum administrative sanction has doubled to €1 million for an individual and to €10 million
(or 10% of the previous year’s turnover, whichever is higher) for a firm.
In addition, the 2013 Act:
Provides the Central Bank with the power to require an auditor to provide a written report on
compliance by a financial service provider with certain requirements;
Brings debt management firms into the regulatory regime for the first time;
Provides the Financial Services Ombudsman with the power to name the financial service
providers that are the subject of complaints; and
Provides that a third country credit institution can now apply to the Central Bank to establish a
branch in Ireland.
A Dillon Eustace article on the 2013 Act is available here:
http://www.dilloneustace.ie/download/1/Central%20Bank%20Supervision%20and%20Enforcement%
20Act%202013%20August%202013.pdf.
(iii)

The Central Bank Publishes Guidance on the PCF Resignation Process

The Central Bank has published guidance on the PCF Resignation Process. This Guidance provides
instructions for Regulated Financial Service Providers (‘RFSPs’) on how to notify the Central Bank of
the resignation of an individual that is approved to hold a Pre-Approval Controlled Function (‘PCF’).
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Such resignation notifications are now required to be submitted through the Central Bank of Ireland’s
ONR System.
In summary the Guidance sets out the following –
RFSPs are required to notify the Central Bank without delay of the resignation of an
individual who held a PCF;
Details of the resignation will need to be provided including the effective date of the
resignation and the reason for the resignation via a drop down menu in the ONR System –
e.g. Terms of Appointment Expired, Career Change, etc. If either of the options of
“Performance Issues” or “Other” are selected, further details are required to be provided;
The RFSP must provide a declaration that it has informed the resignee of his/her right to
contact the Central Bank concerning the reasons for his/her departure; and
Depending on the industry sector, certain additional documents are required to be uploaded.

A summary of the requirements for certain industry sectors is set out below –
UCITS Management Companies and SMICS
A mandatory upload of the resignee’s letter of resignation confirming that the resignation is
not connected to any issues with the management company/fund or its board of directors.
A mandatory upload of the marked up Business Plan.
A mandatory upload of the revised Statement of Responsibility.
All other Funds
A mandatory upload of the resignee’s letter of resignation confirming that the resignation is
not connected to any issues with the management company/fund or its board of directors.
Other Regulated Entities
A mandatory upload of a letter of confirmation signed by the resignee confirming that at the
time of resignation there were no outstanding issues between the resignee and the regulated
entity or its board of directors.
An optional upload for the resignee’s letter of resignation.
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(iv)

New Fitness and Probity Requirement for a PCF Annual Confirmation Return

The Central Bank has introduced an Annual PCF Confirmation Return, which is required to be filed
by each RFSP in respect of each active PCF holder within the RFSP confirming that he/she is
compliant with the Fitness and Probity Standards and continues to agree to abide by those
Standards. The PCF Confirmation Return must be submitted through the Central Bank's ONR
System. The requirement of the Board to confirm to the Central Bank upon the re-election/reappointment of a PCF holder that his/her circumstances have not changed since pre-approval was
granted, will also be covered by the completion of this return.
In terms of submitting the Annual PCF Confirmation Return, the Central Bank intends to write out to
firms in October to notify them as to when exactly they will be required to submit the Annual PCF
Confirmation Return to the Central Bank. It is likely that the reporting date will tie in with the date
when a firm is required to submit its financial statements to the Central Bank.
Guidance and a ‘How To’ guide on completing the return are available on the Central Bank website:
http://www.centralbank.ie/regulation/processes/fandp/Documents/Annual%20PCF%20Confirmation
%20Guidance%20Instructions.pdf
http://www.centralbank.ie/regulation/processes/fandp/Documents/Quick%20Reference%20Guide%2
0-%20Annual%20PCF%20Confirmation.pdf.
(v)

Central Bank Publishes “Regulatory Transactions Review”

The Central Bank published a “Regulatory Transactions Review” (formerly the “IQ Bulletin”) in
August. The update covers the new Annual PCF Confirmation Return and the new PCF Resignation
Return, as well as:
The Fitness and Probity Regime for Credit Unions;
The publication of Fitness and Probity Service Standards Performance for the period January
– June 2013. Further details are set out in (vi) below;
The new Online Reporting System functionality to allow changes to PCF information; and
The new In Situ PCF Return available for Credit Unions and other RFSPs yet to make their
PCF submission.
RFSPs now have the facility to view all PCF holders associated with the RFSP via the ONR System
and will have the ability to update an effective start date or confirm the election date of a recently
approved person and update their residential address and/or contact details.
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Going forward, all change of address and start date/election date notifications must be submitted
through the Central Bank's ONR System.
This update is available on the Central Bank website:
http://www.centralbank.ie/regulation/processes/fandp/Documents/Regulatory%20Transactions%20R
eview.pdf.
(vi)

Central Bank Publishes Fitness and Probity Service Standards Performance Report

The Central Bank published a Fitness and Probity Service Standards Performance Report for
January – June 2013 in July. The Report provides that 95% of standard IQ applications made within
the period January – June 2013 were processed within 15 business days. The Central Bank advises
RFSPs submitting IQ’s to familiarise themselves with the key reasons why applications are currently
returned as incomplete in order to further improve turnaround times. These are contained in
Appendix A to the Report and include the proposer not having authority within the regulated entity to
submit the IQ and a lack of supporting documentation being submitted in respect of a matter
disclosed in the Reputation and Character section.
The Report can be viewed here:
http://www.centralbank.ie/regulation/processes/fandp/Documents/Service%20Standards%20Perform
ance%20Report%20July%202013.pdf.
(vii)

Central Bank publishes Feedback Statement on the Consultation on Impact Based
Levies and Other Levy Related Matters (‘CP61’)

The Feedback Statement responds to the submissions made in relation to CP61 and sets out the
approach that the Central Bank intends to take in making changes to the levy calculation process. In
total twenty submissions were made by regulated entities and industry representative bodies in
relation to CP61. The Feedback statement provides that:
The Central Bank’s levy calculation process will be based on the PRISM impact
categorisation;
Costs directly attributable to a particular industry sector will be charged solely to the industry
sector concerned;
Costs related to the investigation and follow-up of legacy issues related to the financial crisis
will be borne solely by the particular industry sector concerned;
Credit Institutions and Insurance Undertakings authorised in another EEA State and
operating in Ireland on a branch basis will only be liable to a levy designed to contribute
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towards the cost of consumer protection regulation and not a prudential supervision levy;
and
The introduction of application fees has been deferred until 2014 to provide an opportunity
for further consultation, the introduction of enabling primary legislation where required, and
the establishment of service standards by the Central Bank.
The Feedback Statement is available on the Central Bank’s website:
http://www.centralbank.ie/regulation/poldocs/consultationpapers/Documents/Feedback%20Statement%20on%20Consultation%20Process%20for%20CP61.p
df
(viii)

Consultation on the Authorisation of Regulated Firms, Funds and Intermediaries:
Process Improvements and Service Standards (‘CP67’)

The Central Bank has published CP67 on the authorisation process for regulated firms, funds and
intermediaries. The objective of the consultation is to improve the authorisation process and ensure
high service standards. While CP67 covers several areas its primary focus is the authorisation
process for funds, funds service providers and investment firms.
CP 67 proposes to improve the authorisation process in a number of ways including:
Moving towards electronic applications;
Offering a secure online portal for application submissions and for dialogue;
Audit trail of submissions and communications;
Issuing of authorisation letters and relevant certificates online;
Online ability to track application progress; and
Creating a central repository of authorisation and supervisory information which will promote
the re-use of information from previous applications.
It is anticipated that the new processes contained in CP67 will apply to the following areas;
Fitness & Probity;
Return Receipts;
Investment fund and investment fund authorisation;
Post-authorisation activities of funds and investment firms;
Passporting of authorisations both inward and outward;
Voluntary revocations of authorisations; and
Acquiring Transactions involving authorised entities.
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The closing date for submissions on CP67 is Monday 28 October 2013. Following this consultation
the Central Bank expects new service standards and application processes to be implemented
during Q1 2014.
(ix)

Central Bank Publishes Consultation Paper on the Client Asset Regime (‘CP71’)

The Central Bank published CP71 on proposed changes to the Client Asset Regime on 2 August
2013. The proposed revised regime consists of a Regulation (The Central Bank (Supervision and
Enforcement) Act 2013 Section 48(1) Regulations (the ‘Regulation’)) which are proposed to be
supplemented by Central Bank Guidance (the ‘Guidance’).
The Central Bank’s proposed regime provides for a revised framework based on seven Client Asset
Core Principles with a once off Transition Regulation in respect of a firm’s initial Client Asset
Management Plan. The seven proposed Client Asset Core Principles encompass the key
fundamental principles in protecting and safeguarding client assets. They are as follows:
Segregation;
Principle of Designation and Registration;
Reconciliations;
Daily Calculation;
Client Disclosure and Client Consent;
Risk Management; and
Client Asset Examination.
The closing date for submissions on CP71 is 31 October 2013. It is expected that the Central Bank
will finalise the Regulation and the Guidance after the consultation period has closed and in this
regard it is likely that the revised regime will come into effect by the end of Q1 2014. When the
proposed Regulation comes into law it will replace the existing Client Asset Requirements which
were issued on 1 November 2007.
CP71 is available at the following link:
http://www.centralbank.ie/regulation/poldocs/consultationpapers/Documents/CP71%20Client%20Asset%20Regulations%20and%20Guidance/Consultation%
20Paper%20%20Client%20Asset%20Regulations%20%20Guidance%20%202%20August%202013.pdf
(x)

Central Bank Discussion Paper on Loan Origination by Investment Funds in Ireland

The Central Bank, as part of its review of the prohibition on loan origination by Irish Non-UCITS
funds, published a discussion paper entitled “Loan Origination by Investment Funds in Ireland” in
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July. The discussion paper details issues the Central Bank has identified as requiring consideration
where investment funds are permitted to source loan assets by originating loans as well as the
differing regulatory risks between loan origination and loan participation. Irish Non-UCITS funds are
currently permitted to invest in syndicated loans (loan participation). The deadline for responding to
the discussion paper was 13 September 2013.
The discussion paper describes loan origination investment funds as those which undertake to
source loan assets for their investment portfolio by directly originating loans rather than confining
themselves to investing via loan assignments or loan participations. In the discussion paper, the
Central Bank identified a number of possible measures to mitigate the risks it sees as being
associated with loan origination investment funds. They are as follows:
Diversification requirements;
A limit on the type of loans an investment fund may originate;
Measures to address liquidity and maturity mismatches;
Leverage constraints;
Financial commitment by the investment manager;
Restriction on the type of investors permitted; and
Credit assessment requirements.
The IFIA’s response to the discussion paper was one of strong support for an AIF being allowed to
originate loans. The IFIA submitted that any risks which may apply to a loan origination (or other type
of) fund have been thoroughly considered and adequately addressed by AIFMD requirements,
including the liquidity, risk, leverage and reporting requirements.
The discussion paper may be accessed here:
http://www.centralbank.ie/regulation/marketsupdate/Documents/Discussion%20Paper%20Loan%20
Origination%20by%20Investment%20Funds.pdf.
(xi)

Central Bank Publishes Consultation Paper on Investment Intermediaries (‘CP72’)

The Central Bank published CP72 on the Review of the Handbook of Prudential Requirements for
Authorised Advisors and Restricted Intermediaries (the ‘Handbook’) on the 30 August 2013. The
Central Bank is seeking to update the current Handbook, which applies to investment intermediaries
authorised under the Investment Intermediaries Act, 1995, as amended (‘IIA’), to reflect the
significant regulatory changes that have occurred in the retail intermediary sector since the
Handbook was last revised in 2006 and to provide better protection to consumers and a clearer
framework for firms to operate in.
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The consultation paper sets out a series of proposed amendments to existing prudential rules,
including:
Reclassifying the various intermediary types into “Investment Product Intermediaries” (‘IPIs’);
Abolishing the minimum regulatory capital requirement and instead requiring all IPIs to
maintain a positive capital balance (other than intermediaries acting as Product Producers
which are required to hold a minimum capital of €50,000);
Requiring that IPIs maintain a positive net asset position at all times and IPIs must be in a
position to meet their obligations in full as they fall due; and
Harmonising the Professional Indemnity Insurance requirements with the requirements
under the Insurance Mediation Regulations applicable to insurance brokers.
Submissions are invited to be made to handbookipi@centralbank.ie from interested parties by 29
November 2013. The consultation paper is available at this link:
http://www.centralbank.ie/regulation/poldocs/consultationpapers/Documents/CP72%20Consultation%20on%20the%20Review%20of%20the%20Handbook%
20of%20Prudential%20Requirements/Consultation%20Paper%2072%20on%20Prudential%20Hand
book%20FINAL.pdf.

Data Protection
(i)

EU Data Protection Reform

A major overhaul of current EU data protection rules is currently being debated by the European
Parliament. The Data Protection Reform package comprises of a draft Directive and draft Regulation.
MEPs had been set to decide whether to ratify the latest set of proposals in early July, however the
vote is now scheduled to take place in October 2013, with a view to publishing the amended
legislation before the European elections in May 2014.
The key proposals under the Data Protection Reform package are:
The right to be forgotten – whereby people can request that their data be deleted if they no
longer want it to be processed and there are no legitimate reasons for holding such data;
Explicit consent – whereby a company could process personal information only after
obtaining clear permission from the person who could withdraw his/her consent at any time;
Profiling (automated analysis of personal data to predict behaviour) – whereby this practice
can only be carried out in certain limited circumstances;
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Data portability – whereby a person would have the right to request a copy of all his/her data
in electronic form to be transferred to another provider;
Clear and plain language – whereby data controllers should use clear, plain language
adapted to the data subject; and
Data Protection Officer – whereby companies employing at least 250 employees would be
required to appoint a Data Protection Officer.
While the above are the key proposals, the final wording of the Regulation and Directive has yet to
be approved. It is hoped that the current proposals will be ratified in October 2013 with a view to
having the final Regulation and Directive available in 2014. The Regulation (once finalised) will have
immediate effect, however the Directive will need to be transposed at national level.
It is likely that Data Protection and Data Privacy policies as adopted by firms will need to be reviewed
once the Data Reform Package is finalised.
(ii)

Review of 'Safe Harbour' Agreement Between the EU and US

The Commission has confirmed that the 'Safe Harbour' agreement between the EU and US is under
review. This follows a call by the European Parliament for the Commission to undertake the review,
in light of reports that parties to the agreement have been involved in the US intelligence service’s
PRISM programme. The basis for the Commission’s 'Safe Harbour' review is the concern that data
transfers may currently be taking place at a lower standard of data protection than is permitted by EU
law. Article 3 of the agreement requires the Commission to reverse or suspend the Safe Harbour
agreement if its standards are not being complied with.

FATCA Update
The United States Internal Revenue Service (the ‘IRS’) issued Notice 2013-43 to confirm that the
period for implementation of the Foreign Account Tax Compliance Act (‘FATCA’) has been extended
by 6 months.
Accordingly:
The withholding of 30% of certain payments to foreign financial institutions (‘FFIs’) has been
delayed until 1 July 2014 (from 1 January 2014);
Account opening procedures must now be in place by 1 July 2014; and
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Reports on US accounts that are required to be filed with the IRS by 31 March 2015 must
only cover the 2014 calendar year.
The extension was granted in order to provide additional time for countries to enter into FATCA
intergovernmental agreements (‘IGAs’). In that regard, the Irish IGA was signed on 21 December
2012.
The IRS registration portal (the ‘Portal’) is now live. FFIs are required to register via the Portal by 25
April 2014 in order to appear on the 2 June 2014 first list of FFIs. However, FFIs in IGA countries
such as Ireland are not required to produce a GIIN (Global Intermediary Identification Number) until 1
January 2015. As such, the deadline for registration for Irish financial institutions will be in late 2014.

Anti-Money Laundering/Counter-Terrorism Financing
It is proposed to revise the Third Money Laundering Directive (2005/60/EC) in order to update it in
line with revised Financial Action Task Force Recommendations and, in particular, to enhance the
risk-based approach to AML compliance and supervision. The proposed Directive on the prevention
of the use of the financial system for the purpose of money laundering and terrorist financing (the
‘Fourth Money Laundering Directive’), which was published earlier this year:
Clarifies and reinforces the rules on customer due diligence;
Introduces new provisions to deal with politically exposed persons;
Consolidates the risk-based approach;
Improves transparency measures;
Allows more effective international co-operation; and
Identifies clear operational standards.
The Fourth Money Laundering Directive is due to be considered by the European Parliament in its 11
March 2014 plenary sitting.

Market Abuse
The European Parliament voted on 10 September 2013 to formally endorse the political agreement
on a Regulation on insider dealing and market manipulation (the ‘Market Abuse Regulation’), subject
to alignment with the final political agreement on MiFID II and revisions by legal linguists and
revisers. The Market Abuse Regulation, together with a Directive on criminal sanctions for insider
dealing and market manipulation, will update and strengthen the framework created by the the
Market Abuse Directive (2003/6/EC).
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The new framework will:
Prohibit market abuse occurring across commodity and related derivative markets;
Explicitly ban the manipulation of benchmarks, such as LIBOR;
Reinforce the investigative and sanctioning powers of regulators; and
Extend the scope of the market abuse rules to include all financial instruments which are
traded on organised platforms and over the counter.
Final adoption of the Market Abuse Regulation will only take place after political agreement on MiFID
II has been reached, since the scope and other aspects of the Market Abuse Regulation depend on
the final MiFID II text. The date as of which the Market Abuse Regulation will apply is to be aligned
with that of MiFID II. The update on MiFID II is set out in the next section.
The proposed new Directive on criminal sanctions for insider dealing and market manipulation
(‘CSMAD’) sets out the market abuse criminal regime and will require national transposition and
implementation. It requires member states to:
Take the necessary measures to ensure that the criminal offences of insider dealing and
market manipulation are subject to effective, proportionate and dissuasive criminal
sanctions; and
Impose criminal sanctions for inciting, aiding and abetting market abuse, as well as for
attempts to commit such offences.
The European Parliament will consider the CSMAD during the 13 - 16 January 2014 plenary session.

MiFID II Update
The European Parliament has updated its legislative observatory pages and it now proposes to
consider the MiFID II legislative proposals in its plenary session to be held from 9 - 12 December
2013 (previously this was due to be 21-24 October 2013). The likely implementation date of MiFID II
will all depend on the outcome of the plenary session in December 2013 (assuming this date will not
change again).
The draft MiFID II Legislation is divided into two parts;
(i)

A revised Directive which will be an amendment and restatement of MiFID, (the “MiFID II
Directive”); and

(ii)

A new Regulation which will set out requirements relating to trade transparency and the
mandatory trading of derivatives on organised venues, (the “MiFID II Regulation).
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The main elements of the MiFID II legislative proposals are as follows:
Enhanced transparency: member states have decided to limit ‘dark pool’ trading and
introduce a new trade transparency regime for non-equities markets;
More robust and efficient market structures with the introduction of a new type of trading
venue, the Organised Trading Facility;
Specific support to facilitate better access to capital markets for small- and- medium sized
enterprises;
Non-discriminatory open access to trading venues and central counterparties;
New safeguards to take account of technological developments such as algorithmic trading
or high speed trading;
Stronger investor protection;
New rules on corporate governance and managers' responsibility; and
Enhanced framework for derivatives markets.
It is hoped that the MiFID II Regulation will minimise any scope for divergences in the interpretation
of the transparency and transaction reporting provisions.
Given that member states generally have two years to transpose the Directive once it enters into
force (usually 20 days after its publication in the Official Journal of the European Union), the earliest
possible implementation date for the MiFID II Directive is early 2016. EU Regulations can take effect
as soon as they are published by the Commission and are binding on all EU member states as soon
as they become effective.

Whistleblower Protection
The Protected Disclosures Bill 2013 was published in July. This Bill proposes to provide for
whistleblower protection in all sectors of the economy. ‘Workers’ are defined broadly to include
employees, contractors, agency staff, trainees and home workers. It is proposed that ‘workers’ are to
be provided with employment and other protections from penalisation for making ‘protected
disclosures’ to certain persons. The Committee Stage of the Bill is scheduled for 1 October 2013.
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Financial Services Ombudsman
In August the Financial Services Ombudsman (‘FSO’) published the FSO's Bi-Annual Review
(January-June 2013).
The Review for January to June 2013 shows that:
4,676 complaints were made by consumers to the FSO in the first half of 2013, a 27%
increase on the same period last year;
Insurance complaints make up 50% of all complaints received by the FSO;
Payment Protection Insurance (‘PPI’) complaints increased by 150% over the same period
last year and account for 44% of all insurance complaints so far in 2013;
Most PPI complaints concern alleged mis-selling of PPI; and
Travel, Household and Motor Insurance complaints are mainly about repudiation of claim
and settlement amounts. The FSO has commented that this reflects a need for the insurance
industry to do more to inform consumers as to insurance products and relevant conditions at
point of sale.
The FSO’s 2012 Annual Report states that it received the highest number of complaints in 2012
since the establishment of the office, with complaints received being 12% higher than 2011.
Complaints concerning PPI are reported as being a source of the increase in complaints. The FSO
commented that it was encouraging to note that an increased number of complaints were resolved
by settlement in 2012.
The Bi-Annual Review and the Annual Report are available at the following links:
http://financialombudsman.ie/documents/FSO_Bi-Annual_Review_2013.pdf
http://financialombudsman.ie/documents/FSO_AR_2012_Eng.pdf.

Irish Stock Exchange
(i)

Revised ISE Open Ended Listing Rules

The Irish Stock Exchange (the ‘ISE’) revised “Code of Listing Requirements and Procedures –
Investment Funds” (the ‘Code’) has been effective since 22 July 2013. Its implementation coincided
with the AIFMD’s effective date. The Code sets out the suitability conditions, disclosures and
ongoing reporting requirements for open ended funds.
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One key aim of the revised Code was to streamline ISE requirements with various recent EU
Directives, such as AIFMD and the Market Abuse Directive (2003/6/EC). The revised code also
updates certain ISE conditions for listing in line with the changing market and regulatory
environment, removes unnecessary disclosure requirements and improves procedures where
considered appropriate.
Dillon Eustace contributed to the revision process with a number of submissions which resulted in a
number of specific changes that simplify processes and resolve issues which have proven
unnecessarily problematic for our clients in the past.
A Dillon Eustace article on the Code may be found here:
http://www.dilloneustace.ie/download/1/ISE%20Issues%20Revised%20ISE%20Open%20Ended%20
Listing%20Rules.pdf.
(ii) New Requirement for Global Legal Entity Identifiers
All financial organisations, including listed legal entities, will need to comply with new global legal
entity identifier (‘LEI’) requirements. A LEI is a global reference code which uniquely identifies each
legal entity that engages in a financial transaction. The LEI is designed to enable the identification
and linking of parties to financial transactions in order to manage counterparty risk.
The range of entities requiring LEI codes is broad and includes the following:
All entities listed on an exchange;
All entities that issue equity, debt or other securities for other capital structures;
All entities that trade stock or debt, investment vehicles constituted as corporate entities or
collective investment funds (including hedge funds, private equity funds, umbrella funds and
in certain cases sub-funds where contracts are entered at sub-fund level);
All financial intermediaries; and
Banks and finance companies.
How to apply
The Irish Stock Exchange is now issuing pre-LEI codes in advance of full operation of the system.
LEI codes can be applied for directly through www.isedirect.ie. While entities can apply for codes
directly through this portal, the listing team in Dillon Eustace is already a registered user and can
assist you with any such applications.
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What information is needed in order to apply?
Official name of the legal entity;
Legal entity address;
Country of incorporation;
Company registration number;
VAT number (if it is an EU entity incorporated outside of Ireland); and
Signed letter of authorisation (PDF) where the application is being made through an agent
(such as Dillon Eustace)
Cost
The cost per pre-LEI is €150 (excluding VAT).
Annual renewal cost per pre-LEI is €100 (excluding VAT).
Transfer from another LEI operating unit is free.
The cost of bulk orders (20 + codes) can be agreed directly with the ISE.

Office of the Director of Corporate Enforcement
The Office of the Director of Corporate Enforcement has published Information Notice I/2013/1
entitled ‘Company Disclosure of Information’. The Information Notice explains the disclosure
requirements imposed on Irish companies by the Companies Acts and various EU Regulations, such
as publishing director’s names on business letters and displaying company details on websites.
The Information Notice can be downloaded from this link:
http://www.odce.ie/MediaPresentations/PressReleases/PressReleases2007/tabid/171/ArticleID/539/
ArtMID/479/language/en-GB/Default.aspx.

Dillon Eustace
This Funds Quarterly Legal and Regulatory Update is for information purposes only and does
not constitute, or purport to represent, legal advice. It has been prepared in respect of the
current quarter ending 30 September 2013, and, accordingly, may not reflect changes that
have occurred subsequently. If you have any queries or would like further information
regarding any of the above matters, please refer to your usual contact in Dillon Eustace.
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