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INSURANCE QUARTERLY LEGAL AND REGULATORY UPDATE
Solvency II
(i)

EIOPA Consultation on First Set of Solvency II Implementing Technical Standards

On 1 April 2014, the European Insurance and Occupational Pensions Authority (“EIOPA”)
published six consultation papers referred to as the first set of draft implementing technical
standards (“ITS”) required under the Solvency II Directive as amended by the proposed Omnibus
II Directive.
The consultation papers contain proposed draft ITS in respect of the following key points:
The approval process for ancillary own funds;
The approval process for internal models;
The joint decision process for group internal models;
The approval process for matching adjustments;
Special purpose vehicles; and
The approval process for undertaking-specific parameters.
The approval processes contain provisions that are addressed to (re)insurers and national
supervisors, so as to ensure that (re)insurers present all the information that is necessary for
supervisors to give a legally certain and prudentially sound approval of the above-mentioned
Solvency II elements. As of 1 April 2015 (re)insurers can start submitting their applications for
approval to their respective national supervisor.
EIOPA will send the ITS to the European Commission by 31 October 2014 for final endorsement,
after which the ITS will be translated into all the EU official languages and will become legally
binding. The consultation ended on 30 June 2014.
The consultation papers and the templates for comments can be viewed via the following link:
https://eiopa.europa.eu/en/consultations/consultation-papers/index.html
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(ii)

EIOPA Launches EU-wide Insurance Stress Test 2014 and Publishes Solvency II
Technical Specification

On 30 April 2014, EIOPA launched its 2014 Stress Test and the (re)insurers participating in this
exercise will have until 11 July 2014 to submit their results. This test involves (re)insurers from
both the life and non-life sectors and aims to cover at least 50% of the respective sectors.
The test consists of two modules as follows:
The first module (the ‘core’ module) is scenario based and must be performed at the
highest level of insurance consolidation (i.e. Group level);
The second module (the ‘low yields’ module) is focused on the impact of a prolonged
period of low interest rates on the insurance sector.
An overview of the Stress Test schedule as well as further details concerning same can be found
via the link below:
https://eiopa.europa.eu/en/activities/financial-stability/insurance-stress-test-2014/index.html
On 30 April 2014, EIOPA also published the Solvency II Technical Specifications in relation to the
preparatory phase which is designed to provide the basis for (re)insurers to value assets and
liabilities as well as calculating solvency/minimum capital requirements and own funds.
EIOPA has stated that these specifications are solely intended to provide the basis for interim
reporting. Nevertheless, the specifications provide an indication of the direction in which the final
regulations are moving in.
More information regarding Solvency II Technical Specifications may be obtained through the
following link:
https://eiopa.europa.eu/en/publications/technical-specifications/index.html
(iii)

EIOPA Updates Q&A on Solvency II Guidelines

In April and May 2014, EIOPA updated its Question and Answers (“Q&A”) template on the
Guidelines for preparation for Solvency II. EIOPA has provided some questions in respect of the
Submission of Information to the National Competent Authorities.
This Q&A tool can be used by all parties, including financial institutions, supervisors and other
stakeholders, in order to submit questions on the Guidelines which have been published by

Dillon Eustace |

3

EIOPA. It is anticipated that answers will normally be provided within 6 weeks, however EIOPA will
contact the party concerned if a longer period is required.
In summary, the latest changes to the Q&A are as follows:
The answer to question 44 (first published on March 2014) has been amended in April. It
refers to S.02.02 relating Asset and Liabilities by Currency;
Questions 49 to 58 have been added in April 2014 in relation to S.28.02; S.28.01; S.33.01;
S.34.01; S.06.02; Appendix III; Cross Checks; S.26.01; S.08.01; S.12.01;
Questions 59 to 73 have been added in May 2014 regarding S.12.01; S.06.02; S.02.01;
S.26.05; Validations; S.23.01; S.26.03.
The full list of Q&A is available via the link below:
https://eiopa.europa.eu/publications/eiopa-guidelines/qa-on-guidelines/index.html
(iv)

The Council of EU Adopts Omnibus II and Publishes Adopted Text in the Official
Journal

On 22 May 2014, the Omnibus II Directive was published in the Official Journal of the European
Union and it entered into force on the 23 May 2014.
This Directive substantially amends the Solvency II Directive and includes powers for the
European Commission to adopt Delegated Acts and Implementing Technical Standards (“ITS”). It
also amends the powers of ESMA and EIOPA and contains a package of measures to provide
clarity on the treatment of insurance products with long term guarantees in order to mitigate the
effects of artificial volatility.
The Solvency II regime must now be transposed into national law and regulation by 31 March
2015 and will apply from 1 January 2016.
A copy of the text of the Omnibus II Directive as published in the Official Journal is available here:
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2014:153:FULL&from=EN
(v)

Central Bank Publishes Issue 13 on Solvency II Matters

The Central Bank has recently issued the May 2014 edition of Solvency II Matters which is a
newsletter addressed to keep insurance and reinsurance undertakings informed and up-to-date on
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Solvency II policy developments, implementation activities and events. This edition provides
updates in relation to a number of key Solvency II developments including:
EU Developments;
EIOPA’s 2014 Stress Test;
Forward Looking Assessment of Own Risks (“FLAOR”) – the Central Bank Guidelines on
Preparing for Solvency II requires all (re)insurance undertakings and groups (where the
Central Bank is the Group Supervisor) to submit a FLAOR report at least annually by 31
December 2014 and 31 December 2015 in relation to years 2014 and 2015 respectively.
These FLAOR reports must be submitted via the Central Bank Online Reporting System
(“ONR”).
In early April 2014 the Central Bank’s ONR was modified to include an upload facility for
High and Medium-High PRISM impact (re)insurers and groups so that they can submit
their Solvency II – FLAOR reports.
This completed the first stage of the adaptation on the ONR system. It is expected that the
ONR will be available in early July 2014 for both Medium-Low and Low PRISM impact
(re)insurers to submit their FLAOR reports.
The current User Manual will be adapted in order to encompass the upload instructions for
Medium-Low and Low PRISM impact (re)insurers;
eXtensible Business Reporting Language (“XBRL”) – updated information on the Data
Point Model and XBRL taxonomy design was published on 28 May and EIOPA are
requesting technical feedback from relevant market participants.
EIOPA is also developing a tool to allow (re)insurers to deliver their quantitative reports in
the XBRL format necessary for the preparatory reporting period and for Solvency II
reporting.
Industry Survey Announcement – in order to supplement on-going supervisory
engagement during the preparatory period, the Central Bank will conduct a survey in both
2014 and 2015. The 2014 survey will be conducted in Quarter 3, 2014 and will be issued
to Medium-High, Medium-Low and Low PRISM impact (re)insurers.
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Solvency II Timeline – this sets out a list of indicative dates starting from April/June 2014
(public consultation on the ITS – 1 set) to 1 January 2016 (i.e. Solvency II implementation
date).
National Specific Templates – the Solvency II Directive provides for the submission to
supervisory authorities of information necessary for the purposes of supervision. This
includes the Solvency II Quantitative Reporting Templates (“QRTs”) defined by EIOPA
and information necessary to cover national legal requirements or local market
specificities. Working to the principle that any such national-specific information is
essential and cannot be gleaned from the standard QRTs the Central Bank is currently
working on what, if any, additional reporting information it may require. Moreover, the type
and quantity of any additional reporting will be kept to a minimum.
A copy of the Central Bank’s Issue 13 on Solvency II Matters may be accessed via the following
link:
http://www.centralbank.ie/regulation/industry-sectors/insurancecompanies/solvency2/Documents/Solvency%20II%20Matters%20Issue%2013%20%20May%202014.pdf

EIOPA Update
(i)

EIOPA Initiates ‘Comply or Explain’ process on Guidelines on Complaints-Handling
by Insurance Intermediaries

On 16 May 2014, EIOPA announced that it has initiated the “Comply or Explain” process relating
to compliance with its Guidelines on Complaints-Handling by Insurance Intermediaries (the
“Guidelines”). Under these Guidelines, Member States must ensure that procedures are put in
place in order to allow customers to register complaints about insurance and reinsurance
intermediaries. The requirements covered by the Guidelines are as follows:
Ensuring the right institution deals with the complaint;
Complaints management policy and functions;
Registration and Reporting;
Internal follow-up of complaints-handling;
Provision of information; and
Procedures for responding to complaints.
In the announcement released by EIOPA it recommends that the competent authorities are
expected to make every effort to comply with the Guidelines. During a period of two months each
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competent authority is required to confirm whether they comply or intend to comply with the
Guidelines. In the event that a competent authority does not comply or does not intend to comply,
it will need to inform EIOPA, stating its reasons. EIOPA will publish the fact that a competent
authority does not comply or does not intend to comply with that guideline or recommendation. In
addition, EIOPA may also decide – on a case-by-case basis – to publish the reasons provided by
the competent authority.
The Guidelines and the announcement released by EIOPA are available below:
https://eiopa.europa.eu/fileadmin/tx_dam/files/publications/guidelines/complaints_handling/insuran
ce_intermediaries/GLs_Complaints_Handling_IIntermediaries_Original_EN.pdf
https://eiopa.europa.eu/en/newsletters/news-alerts/comply-or-explain-process-on-the-guidelineson-complaints-handling-by-insurance-intermediaries/index.html
(ii)

EIOPA Publishes Financial Stability Report 2014

On 14 May 2014, EIOPA published its Financial Stability Report 2014 updating same in relation to
the insurance, reinsurance and occupational fund sectors in the EU/EEA. The report examines the
current European outlook and notes that whilst the outlook is positive, there are a number of key
risks, such as “the vulnerable macroeconomic climate, the low yield environment and credit risks
arising from the exposure to sovereigns and financial institutions”.
The report acknowledges that European insurers “continue to make inroads into emerging
markets” but are exposed to increased geopolitical and other risks as a result. According to the
report, the continued low interest rate environment is another challenge for insurers, in particular
for life re/insurers. In this regard, it is highlighted that the global reinsurance sector has continued
to grow and that the demand for catastrophe bonds from investors has reached its “highest level
ever”.
The report deals with the following areas:
Key Macro-prudential Risks;
The European Insurance Sector;
The Global Reinsurance Sector;
The European Pension Fund Sector; and
The Risk Assessment.
A copy of the report is available here:
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https://eiopa.europa.eu/fileadmin/tx_dam/files/publications/finstability/Reports/may_2014/EIOPA_Financial_Stability_Report_-_May_2014.pdf
(iii)

EIOPA Updates Q&A Relating to 2014 Insurance Stress Test

In May and June 2014, EIOPA published the Questions and Answers (“Q&A”) relating to 2014
insurance stress test updating them through five sets of Q&A. The following updates have been
made since the launch of the exercise:
18 June 2014: Fifth set of Q&A published, reporting template updated and automatic
updating tool provided;
11 June 2014: Fourth set of Q&A published, reporting template updated and automatic
updating tool provided;
4 June 2014: Third set of Q&A published;
28 May 2014: Second set of Q&A published, Stress Test Specifications updated (track
changes mode), reporting template updated and automatic updating tool provided, tool for
the generation of risk-free curves and related presentation updated and two background
documents uploaded;
21 May 2014: First set of Q&A published, Stress Test Specifications updated (track
changes mode), reporting template updated and automatic updating tool provided and tool
for the generation of risk-free curves and related presentation updated.
The five sets of Q&A can be accessed via the following link:
https://eiopa.europa.eu/en/activities/financial-stability/insurance-stress-test2014/questionsanswers/index.html
(iv)

EIOPA Updates Q&A on Submission of Information to NCAs

On 12 June 2014, EIOPA updated its questions and answers (“Q&A”) on its guidelines on
submission of information to national competent authorities (“NCAs”) relating to the Solvency II
Directive.
Questions 74 to 81 are new and deal with the matters as follows:
S.06.02;
S.26.04;
S.26;
S.12.01;
Validations; and
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Guideline 35.
The updated Q&A are available through the following link:
https://eiopa.europa.eu/publications/eiopa-guidelines/qa-on-eiopa-guidelines/answers-toquestions-on-submission-of-information-to-ncas/index.html
(v)

EIOPA Publishes Consultation Papers on Set 1 of the Solvency II Guidelines

On 2 June 2014, EIOPA published several Consultation Papers on Set 1 of the Solvency II
Guidelines as follows:
Consultation Paper on the proposal for Guidelines on Solvency II relating to Pillar 1, which
covers the following areas:
Ancillary own funds;
Classification of own funds;
Ring-fenced funds;
Treatment of related undertakings including participations;
Standard formula – Look-through approach;
Standard formula – Basic risk;
Standard formula – Market risk;
Standard formula – Loss absorbing capacity of technical provisions and deferred
taxes;
Standard formula – Health CAT;
Standard formula – Application of the insurance underwriting risk module;
Standard formula – Undertaking specific parameters;
Standard formula – Application of outwards reinsurance arrangements to the nonlife underwriting risk sub-module;
Standard formula – Application of the man-made liability catastrophe risk submodule;
Standard formula – Allocation of insurance policies to liability risk groups for the
man-made catastrophe risk sub-module;
Group solvency calculation;
Valuation of technical provisions; and
Contract boundaries.
Consultation Paper on the proposal for Guidelines on the Use of Internal Models, which
deals with some of the following areas:
Application;
Model changes;
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Test and standards for internal models approval; and
Colleges.
Consultation Paper on the proposal for Guidelines on System of Governance and Own
Risks and Solvency Assessment (“ORSA”), which covers the topics set out below:
System of governance; and
ORSA purposes.
Consultation Paper on the proposal for Guidelines on Supervisory Review Process
(“SRP”), which deals with:
Objectives of SRP;
Principles to be applied by supervisors; and
Description of several steps of the process.
Consultation Paper on the proposal for Guidelines on the Methodology for Equivalence
Assessment by National Supervisory Authorities under Solvency II:
These Guidelines aim to ensure that group supervisors follow a consistent approach
based on the equivalence criteria set in the draft implementing measures. This process will
help to mitigate any residual risk that different group supervisors come to different
decisions on the same third country regime through different assessment approaches.
In addition, the Annexes to the Guidelines provide a detailed description of the process
national supervisory authorities should follow when carrying out the assessment at
national level. The Annexes also include a Questionnaire which should be used for
collecting the information required from the third country/undertaking concerned.
Consultation Paper on the Impact Assessment of EIOPA Solvency II Guidelines, which
assembles together all Impact Assessments for the Solvency II Guidelines comprised in
the first wave. This Paper states that the sequence with which Impact Assessments are
presented reflect the sequence of the same issues in the Draft Implementing Measures to
ensure alignment of both.
It is also stated that all Impact Assessments follow a common structure namely – Problem
Definition; Objective Pursued; Policy Options; Analysis of Impact; and Comparison of
Options.
In the Cover Note published on EIOPA’s official website, EIOPA invites comments from
stakeholders on the first set of Guidelines and their Impact Assessment for Solvency II. It is stated
that comments must be sent to EIOPA in the single Template for Comments provided for Set 1 of
the Solvency II Guidelines by 29 August 2014 via the address set out below:
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consultation_GLset1_SII@eiopa.europa.eu
Where contributions are not provided in the Template for Comments or are sent to a different
email address then they will not be processed.
Following the period of public consultation, EIOPA will consider whether modifications to the
Guidelines are necessary as a result of the latest text of the implementing measures, which will be
published by the Commission later this year. These implementing measures will then be subject to
a period of scrutiny by both the European Council and Parliament.

Insurance Mediation
(i)

MiFID II Amendments to the Current Insurance Mediation Directive

The new Markets in Financial Instruments Directive (“MiFID II Directive”) and the Regulation in
Markets in Financial Instruments (“MiFID II Regulation”) (together “MiFID II”), were published in
the Official Journal of the European Union on 12 June 2014, and amend the Insurance Mediation
Directive 2002/92/EC (“IMD1”) in respect of the sale of insurance products that have an
investment element. The purpose of this amendment is to ensure that the same standard of
protection applies to customers in both cases where:
They are sold investment products to which MiFID II applies or;
They are sold insurance investment products to which IMD1 applies.
Among the changes made by MiFID II to IMD1, include a new definition of “insurance-based
investment product” as well as the inclusion of a new section in IMD1 concerning additional
customer protection in relation to the sale of insurance-based investment products, requirements
relating to the identification and prevention of conflicts of interest and provisions regarding the
disclosure of fees provided to insurance intermediaries or insurance undertakings.
MiFID II also acknowledges that insurers and employees of insurers are covered by the scope of
IMD1 to the extent that they sell insurance-based investment products.
The MiFID II provision affecting IMD1 may be viewed at the following link:
http://register.consilium.europa.eu/doc/srv?l=EN&f=PE%2023%202014%20INIT
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(ii)

European Commission Sent a Mandate to EIOPA for Technical Advice on Possible
Delegated Acts concerning Insurance Mediation

On 19 May 2014, the European Commission sent a mandate to EIOPA for technical advice on
possible delegated acts in relation to IMD1.
It is stated in the mandate that it seeks EIOPA’s technical advice to prepare a possible delegated
act concerning the conflicts of interest provisions in insurance distribution activities. It also focuses
on technical issues which follow from the MiFID II Directive.
The principal issues in relation to which EIOPA is invited to provide technical advice are as follows:
To define the steps that insurance intermediaries or insurance undertakings might
reasonably be expected to take to (1) identify, (2) prevent, (3) manage and (4) disclose
conflicts of interest when carrying out insurance distribution activities; and
To establish appropriate criteria for determining the types of conflicts of interest whose
existence may damage the interests of the customers or potential customers of the
insurance intermediary or insurance undertaking.
The mandate also states that EIOPA in providing its advice should take into account specific
principles, some of which are listed below:
It should respect the requirements of the EIOPA Regulation (which established EIOPA);
In accordance with the MiFID II Directive, EIOPA should work together with ESMA to
achieve as much consistency as possible in the conduct of business standards for
insurance-based investment products;
It highlights the need to ensure the proper functioning of the internal market and to improve
the conditions of its functioning, in particular with regards to financial markets and
insurance, and a high level of consumer protection;
The principle of proportionality whereby the advice should not go beyond what is
necessary to achieve the objective of the implementing acts set out in the legislative act;
The advice should contain sufficient and detailed explanations for the assessment done,
and be presented in a easily understandable language respecting current legal
terminology at European level;
EIOPA should provide sufficient factual data backing the analyses gathered during its
assessment; and
EIOPA should address to the Commission any question it might have concerning the
clarification of the text of the legislative act, which it might consider of relevance to the
preparation of EIOPA’s technical advice.
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A copy of the mandate sent to EIOPA may be viewed here:
http://ec.europa.eu/internal_market/securities/docs/isd/mifid/140514-mandate-eiopa_en.doc.pdf
Further to the request for technical advice from the European Commission, EIOPA published a
Discussion Paper on the 22 May 2014 (dated 21 May 2014) on conflicts of interest in direct and
intermediated sales of insurance- based investment products.
The Discussion Paper deals with:
Criteria for identifying types of conflict of interest that might harm customers;
Steps to be taken in identifying, preventing, managing and disclosing conflicts of interest.
The deadline for comments on the Discussion Paper is 22 July 2014 while EIOPA is required to
provide its final technical advice to the Commission by 13 February 2015.
Both the Discussion Paper and the Template for Comments can be viewed, in their entirety, at the
following link:
https://eiopa.europa.eu/en/consultations/consultation-papers/index.html
(iii)

Recast Insurance Mediation Directive

On 23 June 2014, the Council of the EU published its second compromise proposal (dated 20
June 2014) for the recast Insurance Mediation Directive (“IMD 2”).
The cover note for this second compromise proposal states that changes and deletions to the text
of the first compromise proposal (dated 13 May 2014) have been marked up.
The following are the most relevant amendments:
The word "mediation" has been replaced by the word "distribution" and new definitions for
distributors and intermediaries have been introduced;
The text now caters for "ancillary insurance distributors", which are defined as an
insurance distributor, other than a credit institution or an investment firm, which conducts
insurance distribution on an ancillary basis, provided that its activities meet all the
following conditions:
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a. The principal professional activity of the insurance distributor is other than
insurance mediation;
b. The insurance distributor only distributes certain insurance products that are
complementary to a product or service and clearly identifies them in its
registration;
c. The insurance products concerned do not cover life assurance or liability risks,
unless that cover is incidental to the main cover;
Insurers and reinsurers selling directly to customers are brought into scope, however,
claims managers, loss adjusters and expert appraisal of claims are no longer in scope;
Aggregator or price comparison websites are in scope;
There is a new requirement on insurers and reinsurers to apply IMD 2 standards to their
employees who are involved in distribution;
Those undertaking insurance mediation as an ancillary activity to another profession are
not in scope provided they do not conclude the contract directly with the consumer;
The new definition of “insurance-based investment products” will not include:
a. Non-life insurance products as listed in Solvency II Directive;
b. Life insurance contracts where the benefits under the contract are payable only on
death or in respect of incapacity due to injury, sickness or infirmity;
c. Pension products recognised as having the primary purpose of providing the
investor with an income in retirement, and which entitles the investor to certain
benefits;
d. Officially recognised occupational pension schemes falling under the scope of
IORP or Solvency II Directives;
In addition there are new articles on information requirements, product oversight and
governance and an article requiring Member States to ensure that competent authorities
have in place appropriate measures enabling them to monitor whether insurance and
reinsurance intermediaries and ancillary insurance distributors meet the IMD 2
requirements.
The second compromise proposal is available at the following link:
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2011141%202014%20INIT
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Packaged Retail Investment Products
On 15 April 2014, the European Parliament approved the proposed Regulation on key information
documents for packaged retail investment products (“PRIPs”). The Regulation on key information
documents for PRIPs (the “KID Regulation”) forms part of a PRIPs legislative package which it is
hoped will help rebuild investor confidence in retail investment products.
The KID Regulation will require all investment funds, structured products and some insurance
products to put a key information document (“KID”) in place. The KID will have to indicate what the
product invests in, the risks and potential rewards of investing in a PRIP and the costs that the
consumer will have to pay. It can be no longer than 3 pages in length and must be written in easily
comprehensible language. The KID will be required to be provided to retail investors only, prior to
purchasing a PRIP from a bank, an insurance company or an investment fund.
The legislative package consists of the following:
The proposed extension of MiFID rules;
The proposed revision of the Insurance Mediation Directive;
The proposed amendment to the UCITS Directive; and
This proposed introduction of a regulation on KIDs for PRIPs.
The KID Regulation will be formally adopted by the Council of the EU before its publication in the
Official Journal of the EU. The European Commission has advised that the KID requirement could
be in place for PRIPs by as early as the end of 2015.
The European Commission has published FAQs on the KID Regulation, which may be viewed via
the following link:
http://europa.eu/rapid/press-release_MEMO-14-299_en.htm.

European Market Infrastructure Regulation (“EMIR”)
(i)

ESMA informs European Commission of its intention to ease certain frontloading
requirements under EMIR

On 8 May 2014 ESMA sent a letter to the European Commission proposing to limit the scope of
the frontloading requirement under EMIR.
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The frontloading requirement imposes an obligation on counterparties to clear OTC derivative
contracts which have been executed after a CCP has been authorised under EMIR (the first of
which was authorised on 18 March 2014) and before the date of application of the clearing
obligation (i.e. the date specified for the clearing obligation to apply by ESMA in the relevant
regulatory technical standards).
In this way under the frontloading rules an OTC derivative contract concluded after the
authorisation of a CCP might at a later date become subject to the clearing obligation before its
expiration date. According to Recital 20 of EMIR, the objective of the frontloading requirement is
to ensure a uniform and coherent application of EMIR and a level playing field for stakeholders
when a class of OTC derivative contracts is declared subject to the clearing obligation.
The period during which frontloading is relevant can be divided into two separate periods;
Period A : the period between the notification of the classes to ESMA and the entry into
force of the relevant regulatory technical standards (“RTS”) on the clearing obligation; and
Period B: the period between the entry into force of the RTS and the date of application of
the clearing obligation.
In the letter, ESMA observes that the frontloading procedure creates uncertainties for OTC
derivatives end-users because counterparties will not know whether the notified class of
derivatives will be subject to the clearing obligation; i.e. an OTC derivative contract entered into
after the authorisation of a CCP might become subject to the clearing obligation during Period A.
ESMA informed the European Commission that it intends to establish the frontloading requirement
in a manner that will minimise uncertainty. At the start of Period B these uncertainties will no
longer be present.
ESMA has suggested that the frontloading requirement should not apply to transactions that are
entered into during Period A and should only apply to transactions entered into during Period B.
ESMA has stated that further details on this rule will be outlined later this summer.
ESMA’s letter to the European Commission is available at this link:
http://www.esma.europa.eu/content/Letter-European-Commission-Frontloading-requirementunder-EMIR
(ii)

Updated EMIR implementation Q&As

On 21 May and 23 June 2014, ESMA published an updated version of its questions and answers
(“Q&A”) document on the implementation of EMIR. The updated version of the Q&A includes a
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table detailing which questions and answers have been added or updated and also includes a
table which indicates the relevant Article in EMIR to which the questions relate.
Areas covered by the updated Q&A (whether as a new question or as a revision to an existing
question) include:
Whether an umbrella fund or its sub-funds should be treated as a counterparty under
EMIR;
Status of counterparties under EMIR as defined by reference to AIFMD;
Intra-group exemptions;
Calculation of the clearing threshold;
Public register;
Treatment of non-EU non-exempt central banks;
Segregation and portability and CCP organisational requirements;
Risk committee requirements for a CCP;
Prudential requirements of a CCP;
Reporting of collateral; and
Reporting of valuations.
The latest set of EMIR implementation Q&As can be found here:
http://www.esma.europa.eu/content/QA-IX-EMIR-Implementation
(iii)

Treatment of FX Forwards under EMIR

As reported in our previous Legal and Regulatory Update, the treatment by regulators of FX
Forwards under EMIR varies across the European Union. The reason for these diverging
approaches is the fact that a derivative under EMIR is defined by reference to Directive
2004/39/EC (the “MiFID Directive”) and Member States transposed the MiFID Directive
differently; i.e. different transpositions of the MiFID Directive across Member States mean that
there is no single, commonly adopted definition of a derivative or a derivative contract in the
European Union.
Concerns have been expressed about the lack of consistency between EU Member States with
regards to the definition of an FX Forward. Indeed, ESMA published a letter (dated 14 February
2014) which it wrote to the European Commission whereby it asked the European Commission to
clarify the exact definition of what constitutes a forward for EMIR purposes, in particular for FX
Forwards with a settlement date up to 7 days and FX Forwards concluded for commercial
purposes.
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In light of this letter, the European Commission launched a short consultation paper on FX
Forwards regarding the delineation between FX Forward contracts and FX spot contracts under
MiFID (the “Consultation Paper”). Ten questions were raised in the Consultation Paper as
follows:
1. Do you agree that a clarification of the definition of an FX spot contract is necessary?;
2. What are the main uses for and users of the FX spot market? How does use affect
considerations of whether a contract should be considered a financial instrument?;
3. What settlement period should be used to delineate between spot contracts? Is it better to
use one single cut-off period or apply different periods for different currencies? If so, what
should those settlement periods be and for which currencies?;
4. Do you agree that non-deliverable forwards be considered financial instruments regardless
of their settlement period?;
5. What have been the main developments in the FX market since the implementation of
MiFID?;
6. What other risks do FX instruments pose and how should this help determine the boundary
of a spot contract?;
7. Do you think a transition period is necessary for the implementation of harmonised
standards?;
8. What is the approach to this issue in other jurisdictions outside the EU? Where there are
divergent approaches, what problems do these create?;
9. Are there additional implications to those set out above of the delineation of a spot FX
contract for these and other applicable legislation?; and
10. Are there any additional issues in relation to the definition of FX as financial instruments
that should be considered?
The European Commission received 79 responses to the Consultation Paper including responses
from the Investment Management Association (“IMA”), ESMA’s Securities and Markets
Stakeholder Group (“SMSG”) and the Financial Markets Law Committee (“FMLC”). The complete
list of the responses received can be found at this link:
http://ec.europa.eu/internal_market/consultations/2014/foreign-exchange/contributions_en.htm
It is interesting to note that the Alternative Investment Management Association (“AIMA”) in its
response suggests a definition of FX spot contracts which include any instruments with a
settlement period of T+7 or less. This is because the Central Bank have indicated on their website
that all FX transactions with settlement beyond the Spot date are to be considered Forward
contracts and therefore are subject to the requirements of EMIR. In this regard the Central Bank
has stated that for the vast majority of currency pairs the market convention for settling spot
transactions is T+2, accordingly the Central Bank have stated that any trade with settlement T+3
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should be treated as a Forward transaction ((except in those rare cases where the market
convention for the specific currency pair is unequivocally different from T+2).
It is hoped that the responses received by the European Commission will help formulate the
European Commission’s formal proposal on this area.
(iv)

European Commission extends CRR transitional period to 15 December 2014

Under the Capital Requirements Regulation (Regulation 575/2013) (“CRR”), exposures to
qualifying central counterparties (“QCCPs”) attract a lower charge than exposures to CCPs that do
not have QCCP status. While many third country CCPs obtained QCCP status under a
transitional provision in the CRR, that transitional period is due to expire on 15 June 2014. In order
to achieve such QCCP status, third country CCPs must register with ESMA in accordance with
EMIR. In order to register with ESMA, the European Commission must have adopted a positive
equivalence determination in respect of the clearing rules of the CCP’s home jurisdiction. As yet,
no third country CCPs has registered with ESMA because the European Commission has not
adopted a positive determination in respect of any jurisdiction.
On 4 June 2014, the European Commission updated its webpage to announce that on 3 June
2014 it adopted the implementing Regulation (Regulation 591/2014) (the “Regulation”) on the
extension of transitional periods related to own funds requirements for exposures to CCPs. In this
way the European Commission extended the deadline relating to QCCP status until 15 December
2014. This extension now permits institutions to consider a CCP as a QCCP for an additional
period up to 15 December 2014.
The text of the Regulation was published in the Official Journal of the European Union on 4 June
2014.

Joint Forum Publishes Point of Sale Disclosure in the Insurance,
Banking and Securities Sectors
On 30 April 2014, the Joint Forum (comprising the Basel Committee on Banking Supervision, the
International Organization of Securities Commissions, and the International Association of
Insurance Supervisors) (“the Joint Forum”) published its final report on point of sale (“POS”)
disclosure in the insurance, banking and securities sectors.
The report identifies and assesses differences and gaps in regulatory approaches to POS
disclosure for investment and savings products across the insurance, banking and securities
sectors, and considers whether the approaches need to be further aligned across sectors. It sets
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out eight recommendations, for use mainly by policymakers and supervisors to assist them in
considering, developing or modifying their POS disclosure regulations. They are as follows:
Jurisdictions should consider implementing a concise written or electronic POS disclosure
document for the product sample identified in this report, taking into account the
jurisdiction's regulatory regime;
The POS disclosure document should be provided to consumers free of charge, before the
time of purchase;
A jurisdiction considering POS disclosure should consider requiring that a POS disclosure
document discloses key characteristics including costs, risks and financial benefits or
other features of a given product and any underlying or referenced assets, investments or
indices, irrespective of the financial sector from which the products are derived;
The POS disclosure document should be clear, fair, not misleading and written in a plain
language designed to be understandable by the consumer;
The POS disclosures should include the same type of information to facilitate comparison
of competing products;
The POS disclosure document should be concise, set out key information about a product
and may include, as appropriate, links or refer to other information. It should make clear
that it does not provide exhaustive information;
Allocation of responsibility for preparing, making available and/or delivering the POS
disclosure document should be clearly established, and the POS disclosure document
should identify which entity is responsible for its content;
A jurisdiction considering POS disclosure should consider how to use its capabilities and
powers to implement these POS recommendations, taking into account the jurisdiction's
regulatory regime.
An earlier version of this report was issued for consultation in August 2013. The Joint Forum
thanks those who provided feedback and comments as these were instrumental in finalising the
report and its recommendations. The changes made to the consultative document are explained in
an annex to the final report.
A link to the report is available below:
http://www.bis.org/publ/joint35.pdf

Insurance Europe Publishes Statistics on the European Life Insurance
Market for 2012
On 1 April 2014, Insurance Europe published detailed statistics on the European life insurance
market in 2012, including premiums, investments and benefits paid.
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In the press release Insurance Europe states that life insurance premiums, which account for 59%
of all premiums, rose by 0.6% (at constant exchange rates) to €636bn in 2012. Over 380 million
life insurance contracts were in force in 31 European markets. There was a 2% increase in
benefits paid in comparison to 2011 despite a 3% decline in the total number of life insurance
contracts. Life insurers’ investment portfolios grew 6.4% to €6.6trn.
A link to the press release and statistic is available below:
http://www.insuranceeurope.eu/newsroom/678/51/2012-life-statisticspublished?cntnt01hideAllFilters=1

Market Abuse
(i)

Council of EU Adopts the Market Abuse Regulation and the Directive on Criminal
Sanctions for Insider Dealing and Market Manipulation

On 14 April 2014, the Council of the European Union announced that it has adopted the Market
Abuse Regulation (“MAR”) and Directive on Criminal Sanctions for Insider Dealing and Market
Manipulation (“CSMAD”) (together “MAD II”).
The European Commission has issued a press release welcoming the Council of the European
Union’s adoption of the MAD II legislative package and setting out the consequences of the
adoption of MAD II.
The adoption of the MAR means that:
Existing market abuse rules will be broadened to include abuse on the electronic trading
platforms that have proliferated in recent years;
Abusive strategies enacted through high frequency trading will be clearly prohibited;
Those who manipulate benchmarks such as LIBOR will be guilty of market abuse and face
tough fines;
Market abuse occurring across both commodity and related derivative markets will be
prohibited, and cooperation between financial and commodity regulators will be reinforced;
The deterrent effect of the legislation will be far greater than today, with the possibility of
fines of at least up to three times the profit made from market abuse, or at least 15% of
turnover for companies. Member-States could decide to go beyond this minimum.
The effects of the adoption of the CSMAD are as follows:
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There will be common EU definitions for market abuse offences such as insider dealing,
unlawful disclosure of information and market manipulation;
There will be a common set of criminal sanctions including fines and imprisonment of at
least four years for insider dealing/market manipulation and two years for unlawful
disclosure of inside information;
Legal persons (companies) will be held liable for market abuses;
Member States need to establish jurisdiction for these offences if they occur in their
country or the offender is a national;
Member States need to ensure that judicial and law enforcement authorities dealing with
these highly complex cases are well trained.
On 12 June 2014, both MAR and CSMAD were published in the Official Journal of the EU.
Member States are required to have transposed the provisions of the Directive by 3 July 2016,
while the Regulation will apply for the most part from 3 July 2016 with the remaining provisions
relating to MiFID II provisions to apply from 3 January 2017.
The press release issued by the Council of EU may be accessed via the following link:
http://europa.eu/rapid/press-release_IP-14-424_en.htm
The press release published by European Commission is available here:
http://europa.eu/rapid/press-release_IP-14-424_en.htm?locale=en

(ii)

ESMA Published a Request for Technical Advice from the European Commission on
Implementing Acts relating to MAR

On 2 June 2014, ESMA published a request for technical advice from the European Commission
on implementing acts relating to the Market Abuse Regulation (“MAR”).
Article 32 of MAR addresses the reporting of infringements of MAR. Under Article 32(5) of MAR,
the Commission is empowered to adopt implementing acts relating to this.
The Commission invited ESMA to provide technical advice on the specification of procedures to
enable reporting of actual or potential infringements of MAR to competent authorities. This
includes:
The arrangements for reporting and for following up reports;
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Measures for the protection of persons working under a contract of employment; and
Measures for the protection of personal data.
The request also provides guidance on what information the technical advice should take into
account.
ESMA is requested to deliver the advice within eight months of MAR entering into force.
A copy of the request for technical advice is available at the link below:
http://ec.europa.eu/internal_market/securities/docs/abuse/140528-esma-mandate_en.pdf

Transparency Directive
On 30 May 2014, the European Fund and Asset Management Association (“EFAMA”) issued its
comments in response to questions raised in ESMA’s Consultation for Draft Regulatory Technical
Standards on major shareholdings and indicative list of financial instruments subject to notification
requirements under the revised Transparency Directive.
Aside from providing specific comments on the questions of the ESMA’s Consultation, EFAMA
also highlights two aspects that should be taken into account in the implementation of the revised
Directive as follows:
Firstly, the application of the Directive must be harmonised throughout all Member States.
EFAMA supports the use of Regulatory Technical Standards as an appropriate
mechanism to ensure that all Member States implement similar obligations.
Secondly, proportionate standards are necessary in order to deliver the desired level of
transparency and avoid the imposition of undue burden on market participants.
The specific remarks provided by EFAMA, in relation to the questions raised by ESMA, may be
accessed through the following link:
http://www.efama.org/Publications/Public/Corporate_Governance/EFAMA_ESMA_Consultation_T
D.pdf
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Corporate Governance
(i)

Directive on the Disclosure of Non-financial and Diversity Information by Large
Companies and Groups

On April 15 2014, the European Parliament adopted a Directive on disclosure of non-financial and
diversity information by large companies and groups which will require such companies to disclose
information in their management report on policies, risks and results on matters such as respect
for human rights, environmental matters, diversity, social and employee related issues, anticorruption and bribery issues and diversity on boards of directors. The Directive amends Directive
2013/34/EU, which addresses the disclosure of non-financial information but which in that respect
has proved to be unclear and ineffective and applied in different ways in different Member States.
The objective of the new proposed Directive is to increase companies’ transparency on
environmental and social matters and therefore, to contribute to long term economic growth and
employment. The European Commission believes that transparent companies perform better over
time, have lower financing costs, have better employee retention levels and are more successful in
the long run.
The Directive will apply to large public-interest entities with more than 500 employees. Public
interest entities include listed companies and some unlisted companies, such as banks, insurance
companies and other companies that are designated as such by Member States because of their
activities, size or number of employees.
The Directive gives companies significant flexibility to disclose relevant information in the way that
they consider most useful, or in a separate report. Companies may use international, European or
national guidelines which they consider appropriate.
The Directive provides for further work by the European Commission to develop guidelines in
order to facilitate the disclosure of non-financial information by companies, taking into account
current best practice, international developments and related EU initiatives.
As regards diversity on company boards, large listed companies will be required to provide
information on their diversity policy, such as, age, gender, educational and professional
background. Disclosures will have to set out the objectives of the policy, how it has been
implemented, and the results. Companies which do not have a diversity policy will have to explain
why not. This approach is in line with the general EU corporate governance framework and is
described by the European Commission as complementing its recent initiative on improving
gender balance among non-executive directors of listed companies, referred to in our April 2014
edition of Legal and Regulatory Update.
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In order to become law, the Commission's proposal needs to be adopted jointly by the European
Parliament and by the EU Member States in the Council. The Council of EU is expected to
formally adopt the proposal in the coming weeks.
(ii)

Central Bank Publishes FAQs on the Corporate Governance Code for Credit
Institutions and Insurance Undertakings 2013

On 31 March 2014, the Central Bank published a Frequently Asked Questions (‘FAQs’) document
for the Corporate Governance Code for Credit Institutions and Insurance Undertakings 2013 (the
“2013 Code”).
The FAQ will take effect from 1 January 2015, in line with the application of the 2013 Code. The
existing FAQ document (issued in 2011) will continue to apply in the interim period.
The Central Bank clarifies that this document contains information which is provided for guidance
purposes only and may be updated by the Central Bank from time to time.
The FAQs may be accessed through the following link:
http://www.centralbank.ie/regulation/industry-sectors/creditinstitutions/Pages/WhatsNew.aspx?ListID=d88fd52f-acf6-4e3a-b5f10d6d0ca1cc76&ListItemID=26

Shareholder’s Rights Directive
On 9 April 2014, the European Commission published a proposal to amend the Shareholders’
Rights Directive (Directive 2007/36/EC), (the “Directive”). The proposals aim to tackle corporate
governance shortcomings related to listed companies and their boards, shareholders (institutional
and asset managers), intermediaries and proxy advisors (i.e. firms providing services to
shareholders, notably voting advice). The overall aim of the Directive is to enhance the long term
sustainability of EU companies. The measures proposed in the Directive can be summarised as
follows:
Proposals to increase transparency on executive pay;
Proposals to increase transparency on transactions between a company and its
management, directors, controlling shareholders or companies of the same group;
Proposals which would enable listed companies to identify their investors; e.g.
intermediaries holding shares on behalf of investors would be required to disclose the
contact details of investors to companies if requested; and
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Proposals to impose rules on proxy advisors such that they must adopt and implement
adequate measures to guarantee that their voting recommendations are accurate and
reliable and are not affected by any existing or potential conflict of interest or business
relationship.
The Department of Jobs, Enterprise and Innovation sought the views of interested parties on the
measures proposed in the Directive and in this regard the closing date for submissions was 13
June 2014.
The Directive is due to be submitted to the European Council and the European Parliament for
their consideration and adoption. Once adopted, Member States would be obliged to transpose the
Directive into national law.

Statutory Audit Directive and Regulation
On 27 May 2014, the Directive of the European Parliament and of the Council (dated 16 April
2014) amending the Directive on statutory audits of annual accounts and consolidated accounts
and the Regulation of the European Parliament and the Council (dated 16 April 2014) on specific
requirements concerning statutory audit of public-interest entities were published in the Official
Journal.
The revised Directive includes measures to strengthen the independence of statutory auditors, to
make the audit report more informative and to strengthen audit supervision throughout the
European Union. The Regulation introduces stricter requirements on the statutory audits of publicinterest entities, such as listed companies, credit institutions, and insurance undertakings, to
reduce risks of excessive familiarity between statutory auditors and their clients and to limit
conflicts of interest.
The Directive and the Regulation will apply to ‘public-interest entities’, which will include listed
entities (including listed AIFs, listed AIFMs and listed UCITS), undertakings the business of which
is to take deposits or other repayable funds from the public and to grant credit for its own account
and entities designated by individual Member States as public-interest entities.
The key provisions of the package include:
A prohibition on audit firms providing certain non-audit services (such as tax services,
valuation services, services relating to the internal audit function and services promoting,
dealing in, or underwriting shares) to their audit clients;
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Where an audit firm has provided permitted non-audit services to an audit client for three
years or more, a limit on the total fees to no more than 70 per cent of the average of the
fees paid by the audit client in the previous three years;
A prohibition on restrictive 'Big Four only' auditor clauses in certain circumstances; and
Increased responsibilities for the Audit Committee.
Both the Directive and the Regulation shall be applicable as of 17 June 2016. While the Regulation
shall be directly effective, the Directive will need to be transposed into national law in each
Member State. Given the new regime will not be applicable until mid-2016 it is expected that
Member States have sufficient time to put in place the necessary provisions to comply with the
Directive.
The texts of the same are available below, respectively:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0056
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014R0537
The press release published by the European Commission on the 16 June 2014, announcing the
entering into force of these new rules is available below:
http://europa.eu/rapid/midday-express-16-06-2014.htm?locale=en

Pensions Update
(i)

Central Bank Publishes Findings of Review of Annual Personal Pension Statements

On 28 May 2014, the Central Bank reported on the outcome of its review into the provision of
annual statements by life assurance firms. The Consumer Protection Code 2012 (“the Code”)
requires regulated entities to provide consumers with an annual statement outlining the position of
their investment product. The purpose of the review was to establish how life assurance firms are
complying with this requirement for personal pension products.
The review covered the 10 largest life assurance firms and examined if they had provided the
required information to consumers. Overall, the Central Bank found that the vast majority of firms
were in compliance whit the requirements of the Code. However, the Central Bank identified a
small number of examples of firms failing to produce new format statements for pension policies.
Where this was identified firms were required to submit implementation timelines for full
compliance and commit to ensuring that all personal pension plan consumers, regardless of when
the policy was sold, would receive a new format annual statement.
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The Code requires firms to provide consumers with clear information on their personal pensions
on an annual basis. It is important that consumers check these statements and to raise any
queries directly with the firm.
The Central Bank also asked consumers, via a focus group, to identify what was working well in
terms of disclosure and where improvements to the annual statements could be made. The
Central Bank expects that firms will incorporate these findings when communicating with
consumers.
Consumers in the focus group said that the following would be of benefit:
The use of “Plain English” and clear distinct headings in the presentation of the statement;
Details of the projected retirement income expressed as a monetary rule, with information
on what they could expect to get from their pension product when they retired;
Information on the investment funds, including risk and the type of fund to be clearly
highlighted on the statement including the location of the investments;
Historical information on the performance of the policy. One firm’s statement provided
numerical information across the full duration of the pension policy and therefore provided
the consumer with a good overall picture of their policy from inception;
A link to a pension calculator so consumers can see whether they will have enough money
built up in their fund for when they retire. A pension calculator helps you estimate the
contributions you should be paying into your pension in order to maintain your living
standards and it helps you to understand what is required to provide your target pension;
Key consumer requirement was for the charges to be broken down into a euro value in the
annual statement and for all fees and charges to be provided in one location with a
monetary total.
A copy of the letter issued to the life assurance industry is available here:
http://www.centralbank.ie/press-area/pressreleases/Documents/140528%20Letter%20to%20Industry%20re%20Annual%20Personal%20Pen
sion%20Statements.pdf
(ii)

Social Welfare and Pensions Bill 2014

On 30 May 2014, a “Bill entitled an Act to give further effect to Directive 2010/41/EU of the
European Parliament and of the Council of 7 July 2010 on the application of the principle of equal
treatment between men and women engaged in an activity in a self-employed capacity and for
those and other purposes to amend the Social Welfare Acts; to amend the Pensions Act 1990 and
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to provide for related matters” was published by the Minister for Social Protection. The main
provisions of the Bill are:
Section 5 clarifies the powers contained in the Social Welfare Consolidation Act 2005
enabling the Minister for Social Protection to make regulations providing for refunds of
employer PRSI contributions in the case of certain seafarers employed on board vessels
that are registered in a Member State of the EU or European Economic Area and are
providing scheduled passenger services between ports within those States;
Section 6 provides that where an employer has a debt owing to the Minister in respect of
redundancy lump sum payments and that employer qualifies for a refund of PRSI
contributions, the debt owing to the Minister can be recovered from the PRSI refund. The
Redundancy Payments Act 1967 provides for lump sum payments by employers to their
employees upon their dismissal by reason of redundancy. Where an employer does not
pay such a lump sum payment to his or her employees who have been made redundant,
the Redundancy Payments Act provides that such payments can be made by the Minister
for Social Protection to the employee. The Minister can then recover such amounts from
the employer;
Section 7 provides that increases in Jobseeker's Allowance, Pre-Retirement Allowance,
Supplementary Welfare Allowance, Disability Allowance or Farm Assist in respect of the
qualified adult of the recipient will not be payable for any period during which that qualified
adult is resident, whether temporarily or permanently, outside the State, or in prison or
otherwise detained in legal custody;
Sections 8 & 9 clarify the rules on entitlement to Family Income Supplement to:
a. set out the circumstances in which a claimant who is living apart from his/her
spouse or civil partner and children can still claim the supplement; and
b. ensure that, in general, once a family qualifies for Family Income Supplement,
payment of the supplement will continue for 52 weeks regardless of a change in
circumstances, such as an increase in weekly earnings;
Section 10 makes changes in respect of the application of the habitual residence condition
for entitlement to certain social welfare payments;
Section 14 extends the powers for the recovery of social welfare overpayments to include
recovery from certain lump sum payments made by the Minister for Social Protection to
that person, i.e. refunds of PRSI contributions, lump sum payments made under the
Redundancy Payments Act 1967 and the Protection of Employees (Employers'
Insolvency) Act 1984;
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Section 16 extends social insurance cover to assisting spouses/civil partners of selfemployed contributors. The Social Welfare code currently excludes certain relatives,
including spouses/civil partners, of a self-employed contributor who are participating in that
person's business and performing the same or ancillary tasks from social insurance cover.
The Bill provides for the extension of social insurance to these spouses and civil partners
where their annual self-employed income exceeds an annual insurability threshold of
€5,000. This measure will provide for the transposition of the elements of Directive
2010/41/EU on the application of equal treatment between men and women engaged in
self-employment activity, in so far as they relate to ensuring that the spouse or civil partner
of a self-employed worker can benefit from social protection in accordance with national
law;
Section 20 clarifies the detail to be provided by trustees to scheme members in the
notification, including the right to appeal to the High Court, in situations when the Pensions
Authority issues or proposes to issue a unilateral direction to the trustees of a scheme to
restructure a scheme; and
Section 21 provides for similar clarification in relation to the notification of scheme
members in advance of the Pensions Authority making a direction to wind up a defined
benefit scheme.
The
Bill
is
available
to
view
http://www.oireachtas.ie/ViewDoc.asp

on

www.welfare.ie

and

www.oireachtas.ie:

The amendments may be viewed through the following link:
http://www.oireachtas.ie/documents/bills28/bills/2014/4714/b4714d-memo.pdf

(iii)

Pensions Board Annual Report and Accounts 2013 Published

On 30 June 2014, the Pensions Board Annual Report and Accounts 2013 was published. As
outlined in the Chairperson’s statement, this is the final annual report under the old structures of
the Pensions Board. The annual report outlines the progress and activity of the Pensions Board
during 2013, as follows:
19 prosecutions cases were concluded. Convictions were secured in 13 cases and a
further 6 cases were struck out or withdrawn due to payment of arrears. The convictions in
the 13 cases were as follows:
a. eight cases related to deduction and non-remittal of contributions to a scheme
(Section 58A(1))
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b. five cases related to failure to respond to a Board request for information (Section
18);
26 cases of suspected deduction and non-remittance of pension contributions by
employers in the construction sector were reported in 2013 as compared to 25 cases in
2012;
37 cases of suspected deduction and non-remittance of pension contributions were
reported in relation to other occupational pension schemes and PRSA products;
A total of €700,948 of previously unremitted employer and employee contributions were
paid to the construction workers pension scheme. To date the value of restored
contributions to the construction workers pension scheme resulting from investigations
activity stands at €7,982,205 since April 2008;
Fines totalling €36,000 were issued. Fines paid were subsequently passed on to the
Exchequer;
21 onsite investigations covering a cross-section of approved administrators were carried
out and 40 meetings with trustees, pension providers and public service administrators to
discuss a range of compliance issues were also held;
The number of Registered Administrators (“RAs”) reduced during the year as 19 opted not
to renew their registration. There were 159 RAs on the register of RAs at year end and
none were refused renewal or had their activities restricted in 2013;
All defined benefit schemes in deficit were required to submit a funding proposal by the
deadline date of 30 June 2013. During 2013, 122 Section 49(3B) applications were
received and a later date was specified in respect of 92 of these cases. Further
clarification is being sought in 11 cases, one application was withdrawn and as at year end
the remaining 18 applications were being processed. There were 35 Section 50
applications received. Of these, 28 were approved, one application was withdrawn and as
at year end the remaining six applications were being processed;
The number of active members of occupational pension schemes fell by 12,249 during
2013. At 31 December 2013 there were 748,371 members in 62,121 schemes. There was
an overall decrease in defined benefit membership of 20,627 as against an increase of
8,378 in defined contribution membership; and
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The number of PRSA contracts in place increased by 8,956 comprising of 5,351 Standard
PRSAs and 3,605 Non-Standard PRSAs.
A copy of the report is available below:
http://www.pensionsauthority.ie/en/Publications/Annual_Report/The_Pensions_Board_Annual_Re
port_2013.pdf

Central Bank of Ireland
(i)

Central Bank Publishes Reserving Requirements for Non-Life Insurers and Non-Life
and Life Reinsures and the Feedback Statement on CP 73

On 7 May 2014, the Central Bank published “Reserving Requirements for Non-Life Insurers and
Non-Life and Life Reinsurers” (the “Requirements”). The purpose of the Requirements is to
strengthen the reserving framework for non-life insurers and non-life and life reinsurers. The
document sets out a series of requirements in areas such as:
The role of Signing Actuary;
Internal and external audits;
Reserving policy; and
Issues which should be considered by the Boards when setting the margin for uncertainty.
In addition, these Requirements are the minimum requirements which companies are required to
comply with in relation to reserving and which include the preparation and submission of a
statement of actuarial opinion to the Central Bank. The Requirements also state that while the
Signing Actuary is an important source of expert advice on technical matters the company, acting
through the Board of Directors, retains primary responsibility for the governance of the company,
its viability and its reserves and shall not abrogate its responsibilities in relation to reserving to the
Signing Actuary.
The Central Bank has also published the Guidance on Best Estimate and Margin for Uncertainty
and the Feedback Statement containing the feedback received from industry following the
publication of Consultation Paper CP 73 in September 2013. The Feedback Statement includes
the Central Bank’s response on the matters raised within the industry feedback.
A copy of the Requirements, the Guidance and the Feedback Statement are available,
respectively, at the following link:
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http://www.centralbank.ie/regulation/industry-sectors/insurance-companies/non-life-insurancecompanies/Documents/Reserving%20Requirements%20for%20NonLife%20Insurers%20and%20Non-Life%20and%20Life%20Reinsurers.pdf
http://www.centralbank.ie/regulation/industry-sectors/insurance-companies/non-life-insurancecompanies/Documents/Guidance%20on%20Best%20Estimate%20and%20Margin%20for%20Unc
ertainty.pdf
http://www.centralbank.ie/regulation/industry-sectors/insurance-companies/non-life-insurancecompanies/Documents/Feedback%20Statement%20-%20CP73.pdf
(ii)

Central Bank Publishes the Intermediary Times May Edition (Issue 3)

In May 2014, the Central Bank published the May edition of the Intermediary Times, Issue 3. The
following is of relevance to the insurance/reinsurance sector:
Update on Qualifications –
The National College of Ireland has developed some qualifications which have been
recognised for the purposes of the Minimum Competency Code (“MCC”) as follows:
Certificate in Personal Financial Planning with the Personal Financial Planner
designation as provided by the National College of Ireland;
Accredited Product Professional (Life Assurance);
Accredited Product Professional (Retirement Benefits);
Accredited Product Professional (Saving and Investments);
Accredited Product Professional (Loans).
The updated list of qualifications which are recognised in respect of retail financial
products and associated specified functions may be found on the Central Bank’s website.
Professional Indemnity Insurance Themed Review –
In the final quarter of 2013, the Central Bank commenced a review of the Professional
Indemnity Insurance (“PII”) information submitted by intermediaries in the Annual Online
Return (“ONR”). In total 31 intermediaries were contacted as part of this interview, 18 of
which had indicated in their ONR that they did not hold PII, or a comparable guarantee, as
required under Regulation 17 of the European Communities (Insurance Mediation)
Regulations, 2005 (“IMR”).
The findings of the review are as follows:
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Eight firms (26%) submitted documentation to demonstrate that they are in ongoing compliance with Regulation 17. However, one firm had failed to amend the
specified retroactive date on its PII policy, as outlined in the Special Edition of the
Intermediary Times issued in May 2013;
The Central Bank identified 14 instances (45%) where the intermediary failed to
maintain satisfactory PII cover a continuous basis. Nine of these firms have since
submitted an application to voluntary cancel their registration under the IMR as
they are no longer providing insurance mediation services. The Central Bank is
considering the appropriate action to take in respect of the five remaining firms,
including the use of its powers to sanction under Part IIIC of the Central Bank Act,
1942. Moreover, intermediaries should be aware that the requirements to hold PII,
or a comparable guarantee, as required under Regulation 17 of the IMR was
identified by the Central Bank as an enforcement priority for 2014.
The review is on-going and the Central Bank is in continued correspondence with the
remaining intermediaries. The Central Bank reminds all insurance and/or reinsurance
intermediaries registered under the IMR that they are required to hold PII or a comparable
guarantee.
Online Reporting Update – Provides a link to online guidance and how to guides to
completing returns on the Online Reporting System;
Advertising Requirements of the Consumer Protection Code – In 2013, the Central Bank
as part of its desk review established a number of issues within the retail Intermediary
Sector such as the content of Terms of Business is not always up to date where
advertisements relate to regulated and unregulated activity, it is not always made clear
which activities are regulated and which are unregulated and the general content of
certain websites is not accurate and up to date.
A copy of the Issue 3 of the Intermediary Times may be accessed via the following link:
http://www.centralbank.ie/regulation/industry-sectors/retailintermediaries/intermediariesnewsletters/Documents/Intermediary%20Times%20May%202014.pdf
(iii)

Central Bank Publishes Macro-Financial Review

On 12 June 2014, the Central Bank published its Macro-Financial Review (the “Review”) offering
an overview of the current state of the macro-financial environment in Ireland. Its aims are twofold:
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To help the public, financial-market participants and international and national authorities
better evaluate financial risks; and
To promote informed dialogue on the financial system’s strengths and weaknesses and
efforts to strengthen its resilience.
The Review assembles some of the material kept under surveillance by the Financial Stability
Committee of the Central Bank. The Review focuses on downside risks but better-than-expected
outcomes are also possible. It evaluates developments since the previous Review, published in
December 2013.
Concerning the insurance sector, the Review considers the impact of the low interest rate
environment and non-life insurers’ portfolio compositions outlining that, from 2010 to 2013, 72% of
profits before tax on average in the Irish non-life insurance sector have been accounted for by
investment income and gains (both realised and unrealised), and only 28% from underwriting. This
composition is a significant shift from 2005, when investment income accounted for 40% of the
total profits.
In addition, the Review asserts that the current environment has put underwriting performances
into the spotlight, requiring companies to revise their business model and focus on underwriting
discipline.
The Review may be accessed through the following link:
http://www.centralbank.ie/publications/Documents/Macro-Financial%20Review%202014.1.pdf

Financial Services Ombudsman (“FSO”)
Recently, the Financial Services Ombudsman (“FSO”), William Prasifka, published his bi-annual
review on trends in respect of complaints against financial service providers in the investment,
banking and insurance sectors in Ireland between July 2013 and December 31 2013.
While 50% of complaints made to the FSO in 2013 related to insurance, only 5% of such
complaints were upheld.
In relation to the insurance sector, the review also shows that:
Payment Protection Insurance (“PPI”) complaints increased by 150% over the same period
last year and account for 44% of all insurance complaints in 2013;
Most PPI complaints concern alleged mis-selling of PPI to consumers; and
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Travel, household and motor insurance complaints mainly relate to repudiation of claim
and settlement amounts. This reflects a need for industry to do more to inform consumers
about the relevant conditions of insurance products at point of sale.
A copy of the bi-annual review is set out below:
https://www.financialombudsman.ie/publications/bi-annual-report-2013-08.asp

Anti-Money Laundering/Counter-Terrorism Financing
(i)

Council of EU Publishes Compromise Proposal on the Fourth AML Directive and
Revised Wire Transfer Regulation

On 15 June 2014, the latest compromise text for both the Directive of the European Parliament
and of the Council on the prevention of the use of the financial system for the purpose of money
th
laundering and terrorist financing (the “4 Anti-Money Laundering Directive”) and the Regulation
on Information on the payer accompanying transfers of funds (“Wire Transfer Regulation”) was
published by the European Presidency.
The Permanent Representative Committee has now called on the Italian European Presidency to
commence trialogue negotiations with the European Parliament once it has resumed work
following the recent elections, with a view to adopting the latest proposed text
th

For a copy of the compromise text of the 4 Anti-Money Laundering Directive please see the link
below:
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010970%202014%20INIT
(ii)

Financial Action Task Force Published Documents on its Activities

On 27 June 2014, the Financial Action Task Firce (“FATF”) published:
A summary of its plenary meeting held in Paris from 25 to 27 June 2014; and
A report on virtual currencies, which focuses on key definitions and potential anti-money
laundering (“AML”) and combating the financing terrorism (“CFT”) risk.
The summary and the report can be accessed via the following links, respectively:
http://www.fatf-gafi.org/documents/news/plenary-outcomes-jun-2014.html
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http://www.fatf-gafi.org/media/fatf/documents/reports/Virtual-currency-key-definitions-andpotential-aml-cft-risks.pdf

Data Protection
(i)

EU and US Remain Dedicated to the Continued Operation of the Safe Harbour
Framework

On 26 March 2014, the EU and the US issued a joint statement committing to comprehensively
strengthening the Safe Harbour Framework “to ensure data protection and enable trade through
increased transparency, effective enforcement and legal certainty when data is transferred for
commercial purposes”. The European Parliament had previously threatened to veto any future
trade agreement between the EU and US, unless safeguards for EU citizens’ privacy rights are
improved by the US.
The Safe Harbour Framework provides for a set of principles which means that any transfer of
personal data to companies in non-EEA countries that have signed up to the Safe Harbour
principles may take place without any additional condition over and above those for the transfer to
a third party or to a data processor located within the EU/EEA.
(ii)

The Data Protection Commissioner 2013 Annual Report

On 12 May 2014, the Data Protection Commissioner (“DPC”) launched his annual report for 2013
(the “Annual Report”). The Annual Report summarises activities of the Office of the DPC during
2013 by reference to specific investigations and audits undertaken as well a summary of policy
matters and EU/international activities.
During 2013, the Office of the DPC opened 910 complaints for investigation. Complaints from
individuals in relation to difficulties gaining access to their personal data held by organisations
accounted for almost 57% of the overall complaints investigated during 2013. With 517 complaints
in this category, this represents a record high number of complaints concerning access requests.
The Annual Report highlights that individual complaints relating to data access requests are
primarily being driven by poor customer service standards by commercial entities. The findings of
the Office of the DPC indicate that individuals who consider that they are not receiving adequate
customer service from commercial entities resort to exercising their data protection right to request
a copy of all personal data held by that entity, which may not have become necessary had the
customer’s initial queries been dealt with by the entity in a timely and comprehensive fashion.
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The Annual Report also provides that the vast majority of complaints in 2013 were resolved
without the need for a formal decision under Section 10 of the Data Protection Acts or without
enforcement action being required.
The Annual Report provides useful reading for data controllers and data processers. It may be
accessed via the following link:
http://www.dataprotection.ie/docimages/documents/Annual%20Report%202013.pdf

Companies Bill 2012 Update
On 17 June 2014, the Seanad Committee Stage of the Companies Bill was completed and all of
the 170 amendments tabled by the Department of Jobs, Enterprise and Innovation were agreed.
The Bill will now be considered by the Seanad at the Report Stage, however a date has not yet
been fixed for this stage.
It is anticipated that the Companies Bill will be enacted towards the end of 2014 and private
companies limited by shares will be given an 18 month transitional period to take certain action as
a result of the introduction of the Act. The Minister for Jobs, Enterprise and Innovation may choose
to extend this by a further 12 months. The transitional period will give directors and shareholders
the time to decide between registering as a new-form company (“CLS”) and registering as a
designated activity company (“DAC”). Where a company takes no action, it will be deemed to have
become a CLS on the expiry of the transition period. It is to be noted that many of the changes will,
however, come into effect immediately.
Further information relating the technical amendments of the Companies Bill are available
accessing the following link:
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/seanad20
14061000040?opendocument

Irish Taxation Update
(i)

Revenue Commissioners Finalises Relevant Regulations on FATCA

On 27 June 2014, the Irish Revenue Commissioners (in conjunction with the Department of
Finance) finalised the relevant Regulations (S.I. No. 292 of 2014) with respect to FATCA (the
“FATCA Regulations”), which came into operation on 1 July 2014.
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The Irish and US Governments signed an intergovernmental agreement (“Irish IGA”) on 21
December 2012 with respect to FATCA and legislation was subsequently included in Finance Act
2013 for the implementation of the Irish IGA. The legislation (Section 891E of the Taxes
Consolidation Act, 1997 (“TCA 1997”)) specifically permitted Regulations to be made by the Irish
Revenue Commissioners with regard to the various requirements arising under the Irish IGA (such
as, the potential registration, due diligence and reporting obligations that may arise).
A consultation period followed to ensure that relevant stakeholders would have an opportunity to
review / comment on the draft Regulations and Guidance Notes as issued by the Irish Revenue
Commissioners. In this regard, draft Regulations and Guidance Notes were initially issued on 3
May 2013 with revised drafts of same being issued on 16 January 2014.
The consultation period has now ended with the publication of the FATCA Regulations.
The FATCA Regulations along with the Irish IGA, Section 891E TCA 1997 and draft Guidance
Notes set out the framework for Irish Financial Institutions to implement and comply with the
provisions of FATCA.
While the Guidance Notes are still currently in draft, it is envisaged that these will also to be
finalised in the near future.
(ii)

The IFIA’s FATCA Working Group Drafts Self-certification Forms

On 30 June 2014, the Irish Funds Industry Association (“IFIA”) published on their website an
information update mentioning that the FATCA Working Group of the IFIA has been working with
the Revenue Commissioner in relation to the obligations that FATCA imposes, with a view to
obtaining clarity on fund specific issues. It is expected that these issues will be dealt with in the
revised Guidance Notes.
One of the new requirements from 1 July 2014 is the need to confirm the status of investors from a
US tax perspective. In this regard the Working Group has drafted appropriate self-certification
forms for both individuals and entities which formed part of our discussions with Revenue.
Copies of the forms (for entities and for individuals) are available below, respectively:
http://www.irishfunds.ie/fs/doc/publications/ifia-fatca-self-certification-for-entities-27-6-14-final.PDF
http://www.irishfunds.ie/fs/doc/publications/ifia-fatca-self-certification-for-individuals-27-6-14final.PDF
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Dillon Eustace
This Insurance Quarterly Legal and Regulatory Update is for information purposes only and
does not constitute, or purport to represent, legal advice. It has been prepared in respect
of the current quarter ending 30 June 2014, and, accordingly, may not reflect changes that
have occurred subsequently. If you have any queries or would like further information
regarding any of the above matters, please refer to your usual contact in Dillon Eustace.
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