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1. MIFID II  

1.1  ESMA and EBA revise guidelines on assessment of suitability of management body members 

 

On 2 July 2021, the European Securities and Markets Authority (ESMA) and the European Banking Authority (EBA) published a final 

report on their joint Guidelines relating to the assessment of suitability by institutions and competent authorities in accordance with 

Directive 2013/36/EU (CRD IV Directive) and Directive 2014/65/EU (MiFID II). The Guidelines have been updated to include the 

changes introduced by Directive 2019/878/EU (CRD V Directive).  

 

Under the Guidelines, all institutions must assess the members of the management body and those institutions that are subject to the 

CRD IV Directive must also assess all key function holders that have a significant influence over the direction of the institution under 

the overall responsibility of the management body. Competent authorities are also required to assess the members of the management 

body for all institutions and have further assessment obligations for significant CRD institutions.  

 

The Guidelines have been updated specifically as regards to:  

 

• the requirement for institutions to identify the member of the management board who is responsible for the implementation of the 

laws, regulations and administrative provisions necessary to comply with Directive (EU) 2015/849 (Fourth Money Laundering 

Directive); 

 

• providing a framework for assessing time commitments expected of members of the management body and specify how the 

number of directorships is to be counted. This is to ensure that institutions manage these risks and for management bodies to give 

adequate time to properly perform their functions; 

 

• determining how diversity is to be taken into account in the process for selecting members of the management body.  In particular, 

the Guidelines aim to ensure there is a gender balance among members of the management body; and 

 

• providing that institutions should establish training policies and provide adequate supports (both financially and from human 

resources) to devote to inductions and trainings within the institution.  

 

The Guidelines will apply from 31 December 2021.  

 

The final report can be accessed here. 

 

1.2 ESMA consults on MiFIR transparency requirements for equity and non-equity instruments 

 

On 9 July 2021, ESMA launched a consultation paper on the review of the regulatory technical standards for Commission Delegated 

Regulation (EU) 2017/587 (RTS 1) relating to equity instruments and Commission Delegated Regulation (EU) 2017/583 (RTS 2) relating 

to non-equity instruments in respect of the transparency requirements under Regulation (EU) No 600/2014 (MiFIR). The consultation 

paper (CP) presents ESMA’s proposals for amending RTS 1 and RTS 2 which do not require MiFIR Level 1 amendments.  

 

In respect of RTS 1, the CP proposes to increase the pre- and post-trade large in scale (LIS)-thresholds for exchange traded funds 

(ETFs), to develop a more consistent and clearer approach on non-price forming transactions and to strengthen the pre-trade 

transparency requirements by introducing tailored requirements for frequent batch auction (FBA) and hybrid systems, as well as 

specifying fields to be populated when disclosing pre-trade transparency information.  

 

In respect of RTS 2, ESMA proposed a number of parallel changes to those proposed for RTS 1. It also proposes to obtain feedback 

from stakeholders on the potential review of the calibration of non-equity instruments other than commodity derivatives. For commodity 

derivatives, the proposed changes cover three dimensions: (i) the way in which the contracts are aggregated into sub-classes, ensuring 

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Guidelines/2021/1016722/Draft%20Final%20report%20on%20joint%20EBA%20and%20ESMA%20GL%20on%20the%20assessment%20of%20suitability.pdf
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that contracts with different liquidity profiles are not bundled together; (ii) improvements to the identification of liquid instruments; and 

(iii) the calculation of the liquidity thresholds (LIS and SSTI) ensuring that the most liquid contracts have larger thresholds than less 

liquid ones. 

 

The consultation period will close on 1 October 2021.  

 

The consultation paper can be accessed here.  

 

1.3 ESMA warns firms and investors about risks arising from payment for order flow and from certain practices by “zero-

commission brokers”  

 

On 13 July 2021, ESMA issued a public statement reminding firms that the receipt of payment for order flow (PFOF) raises significant 

concerns for MiFID II investor protection obligations. 

 

PFOF is the practice of brokers receiving payments from third parties for directing client order flow to them as execution venues. ESMA 

is of the view that, in most cases, it is unlikely that the receipt of PFOF by firms from third parties would be compatible with MiFID II. In 

addition, ESMA also addresses specific concerns regarding certain practices by zero-commission brokers. 

 

ESMA has requested that National Competent Authorities (NCAs) prioritise firms engaging in PFOF in their supervisory activities for 

2021 and 2022, particularly in those Member States where PFOF has been observed.  

 

The public statement highlights that PFOF causes a conflict of interest between the firm and its clients as it incentivises the firm to 

choose the third party offering the highest payment rather than choosing the offering resulting in the best possible outcome for its clients. 

For the execution of retail clients’ orders, this best possible outcome is to be determined in terms of total consideration, representing 

the price of the financial instruments and the costs relating to execution. Firms will need to regularly assess whether the execution 

venues included in their order execution policy provide for the best possible result for the client or whether they need to make changes 

to their execution arrangement. ESMA also reminds firms that PFOF received from third parties when executing client orders constitutes 

an inducement received from third parties in connection with the investment service provided to the clients. 

 

Firms must assess whether they are able to comply with MiFID II requirements on best execution, conflicts of interest, inducement and 

cost transparency where they engage in PFOF.  

 

The public statement can be accessed here.  

 

1.4 ESMA publishes public statement on its supervisory approach on the MiFIR open access provisions for ETDs  

 

On 13 July 2021, ESMA published a public statement on its supervisory approach on the MiFIR open access provisions for exchange 

traded derivatives (ETDs). Articles 35 and 36 of MiFIR establish provisions on non-discriminatory and open access to trading venues 

and central counterparties (CCPs) for transferable securities, money market instruments and ETDs. 

 

NCAs are permitted to temporarily exempt trading venues and CCPs from the MiFIR access provisions for ETDs under Article 54(2) of 

MiFIR. A number of these exemptions had been granted by NCAs for the transitional period which expired on 3 July 2021.  

 

ESMA is aware that co-legislators have given strong indications of their intention to extend the transitional period. The Council has put 

forward its General Approach on the European Commission’s proposal for a Regulation on a pilot regime for market infrastructures 

based on distributed ledger technology (the DLT Pilot Regime) including a draft amendment of Article 54(2) of MiFIR to allow for a 

further extension of the transitional period by two years to 3 July 2023. ESMA appreciates that although the DLT Pilot Regime is not 

yet concluded, the co-legislators of the proposal appear to have identical positions on the proposed extension of the transitional period 

such that it will likely succeed in being established.  

 

https://www.esma.europa.eu/sites/default/files/library/esma70-156-4236_consultation_paper_on_the_review_of_rts_1_and_2.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2749_esma_public_statement_pfof_and_zero-commission_brokers.pdf
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ESMA considers the likely upcoming legislative change on MiFIR open access provisions for ETDs and the administrative burden in 

processing potential access requests as the basis for expecting that NCAs should not prioritise actions in relation to the provisions in 

Articles 35 and 36 of MiFIR with respect to trading venues and CCPs that benefitted from transitional arrangements under Article 54(2) 

of MiFIR as far as ETDs are concerned. 

 

The public statement can be accessed here.  

 

1.5 European Commission adopts Delegated Regulation specifying criteria for ancillary activity test under MiFID II   

 

On 14 July 2021, the European Commission adopted a Delegated Regulation supplementing MiFID II by specifying the criteria for 

establishing when an activity is to be considered to be ancillary to the main business at group level. 

 

Persons dealing on own account, or providing investment services to clients, in commodity derivatives, emission allowances or 

derivatives thereof are subject to an exemption under MiFID II if they are carrying on an ancillary activity to their main business on a 

group basis and the main business is not the provision of investment services or banking activities under CRD IV (the Ancillary Activity 

Exemption).  

 

Directive (EU) 2021/338 revisited the Ancillary Activity Exemption and empowered the Commission to replace Commission Delegated 

Regulation 2017/592 (RTS 20). The changes amend RTS 20 by the deletion of the overall market size test of Article 2 and the 

introduction of a new de-minimis threshold test. The new Delegated Regulation continues to apply the established calculation 

methodologies and principles of RTS 20.  

 

The new Delegated Regulation seeks to address legal uncertainty surrounding non-financial groups that do not have a complete and 

representative set of data covering their main and ancillary activities, allowing for a calculation period of three years to be maintained 

as set out in RTS 20.  

 

The Delegated Regulation can be accessed here.  

 

1.6 ESMA publishes disclosure and investor protection guidance on SPACs 

 

On 15 July 2021, ESMA issued a public statement on the prospectus disclosure and investor protection issues raised by special 

purpose acquisition companies (SPACs). The public statement was issued to: (i) encourage coordinated action by NCAs regarding 

the scrutiny of the disclosures included in prospectuses relating to SPACs, which are approved in accordance with Regulation (EU) 

2017/1129 (the Prospectus Regulation); and (ii) to draw attention to the product governance requirements under MiFID II by 

manufacturers and distributors of SPAC shares and warrants.  

 

ESMA indicates that it expects manufacturers and distributors of SPAC shares and warrants to carefully scrutinise such products in 

their respective product approval process in order to assess whether retail clients should be excluded from the positive target market 

or even included in the negative target market. 

 

The public statement is available here.  

 

1.7 ESMA published consultation paper on draft guidelines on certain aspects of MiFID II remuneration requirements 

 

On 19 July 2021, ESMA published a consultation paper providing draft Guidelines on certain aspects of the MiFID II remuneration 

requirements. The paper is addressed to investment firms and credit institutions providing investment services and activities, investment 

firms and credit institutions when selling structured deposits, UCITS management companies and external Alternative Investment Fund 

Managers (AIFMs) when providing investment services and activities in accordance with Directive 2009/65/EC (UCITS Directive) and 

Directive 2011/61/EU (AIFMD). 

 

https://www.esma.europa.eu/sites/default/files/library/esma70-156-4714_statement_access_etds_2021.pdf
https://ec.europa.eu/transparency/documents-register/detail?ref=C%282021%295115&lang=en
https://www.esma.europa.eu/sites/default/files/library/esma32-384-5209_esma_public_statement_spacs.pdf
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The Guidelines aim to enhance clarity and foster convergence on certain aspects of the new MiFID II remuneration requirements, 

replacing the existing guidelines issued by ESMA in October 2013 (the Original Guidelines). The new Guidelines build on the Original 

Guidelines, taking into account new requirements under MiFID II and the results of supervisory activities on the topic conducted by 

NCAs.  

 

The full text of the draft Guidelines is contained in Annex III to the consultation paper. The Guidelines are divided into the following 

sections: 

 

• Design of remuneration policies and practices; 

• Governance; and  

• Controlling risks that remuneration policies and practices create. 

 

To provide further clarity on this topic, Annex IV contains a correlation table between the new draft guidelines and the Original 

Guidelines.  

 

The deadline for comments on the consultation paper is 19 October 2021.  

 

The consultation paper can be accessed here.  

 

1.8 ESMA updates Q&As on MiFIR Data Reporting 

 

On 19 July 2021, ESMA published its updated Questions & Answers publication on MiFIR data reporting (Q&As on MiFIR data 

reporting). ESMA has amended its answer to Question 6 regarding LEI reporting.  

 

The updated Q&As on MiFIR data reporting can be accessed here.   

 

1.9 ESMA reports on common supervisory action with NCAs on MiFID II suitability rules 

 

On 21 July 2021, ESMA issued a public statement presenting the results of the 2020 common supervisory action (CSA) on MiFID II 

suitability requirements. In February 2020, ESMA announced the launch of the CSA with NCAs on the application of MiFID II suitability 

rules to assess the progress made by intermediaries, including on whether and how the costs and complexity of investment products 

are taken into account by firms when recommending an investment product to a client. 

 

The 2020 CSA shows firms have reached an adequate level of compliance with key elements of the suitability requirements including 

firms’ understanding of products and clients, and the processes and procedures to ensure the suitability of investments. However, some 

shortcomings and areas which could use improvement have been identified including with regard to the requirement to consider the 

cost and complexity of equivalent products, the costs and benefits of switching investments and suitability reports.  

 

The CSA’s main findings include:  

 

• Although most firms’ have collected all necessary information to a satisfactory level, the 2018 guidelines suggested that it was 

good practice to collect information about the client’s or potential client’s ESG preferences and the vast majority of firms’ in the 

CSA have not yet incorporated this into their suitability policies and practices. 

 

• Some NCAs reported issues in the consistency and adequacy of firms’ suitability checks, including that some firms relied too 

heavily on the client’s or potential client’s self-assessment and that some firms’ do not appraise a client’s ability to bear losses, 

relying on the client’s risk tolerance instead.  

 

https://www.esma.europa.eu/sites/default/files/library/esma35-36-2324_cp_on_remuneration_guidelines.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-1861941480-56_qas_mifir_data_reporting.pdf
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• The majority of NCAs reported that firms’ policies and procedures differ considerably in quality and comprehensiveness depending 

on the nature, scale and complexity of the firm and that of the suite of products offered by such firms.  

 

• There appears to be different understandings from both NCAs and firms of what should be regarded as “equivalent products” and 

practices. These equivalent products are used to compare the costs and complexity of the products offered. NCAs have reported 

that possible issues may arise from the practices of certain firms including where firms treat every product in a given product group 

as equivalent even where their costs and complexity differ; where firms fail to define any equivalent products, thereby treating all 

products as separate product groups; and where firms failed to put in place policies and procedures to assess and compare the 

costs and complexity of products offered or did not maintain proper records on product assessments.    

 

• There seems to be no common interpretation of what is considered “switching”. A number of NCAs reported the use of a narrower 

definition that could increase the risk of circumventing MiFID II requirements. There is also evidence of some limited cases of 

explicit exclusions from the perimeter of controls over switches.  

 

• NCAs reported that there was a variety of approaches in providing clients with a suitability report.  

 

ESMA will update its guidelines on suitability later in 2021 or in 2022 to address these issues and provide further clarity on certain 

MiFID II requirements.  

 

The public statement can be accessed here.  

 

Key Action Points 
MiFID firms should commence a review of their suitability policies and practices, if they have not already done 

so, in order to ensure compliance in full with the MiFID II suitability rules. 

 

1.10 European Commission publishes draft Delegated Regulation on ESMA supervision of DRSPs 

 

On 2 August 2021, ESMA published a draft Commission Delegated Regulation (Draft Delegated Regulation) supplementing MiFIR by 

specifying fees, rules of procedure for measures and criteria for derogation relating to the supervision by ESMA of data reporting service 

providers (DRSPs).  

 

Under the Draft Delegated Regulation, ESMA will be granted direct supervision of DRSPs from 1 January 2022 which are currently 

supervised by NCAs. The Draft Delegated Regulation outlines the rules of procedure for ESMA in imposing fines and penalties and 

includes details of authorisation, annual supervisory fees and, other fees and penalties for DRSPs which ESMA can impose under the 

new supervisory framework.  

 

The consultation period for the Draft Delegated Regulation closed on 27 August 2021. Commission adoption of the Draft Delegated 

Regulation is planned for late 2021.  

 

The Draft Delegated Regulation can be accessed here.   

 

1.11 Final Guidelines on the MiFID II/ MiFIR obligations on market data 

 

On 18 August 2021, ESMA published its Final Guidelines on the MiFID II/ MiFIR obligations on market data. The Guidelines apply to 

NCAs, trading venues, approved publication arrangements (APAs), consolidated tape providers (CTPs) and systematic internalisers 

(SIs). The main objectives of the Guidelines is to provide financial market participants with a uniform understanding of (i) their 

requirements to publish market data on a reasonable commercial basis; and (ii) to make market data available free of charge 15 minutes 

after publication. 

 

The guidelines will apply from 1 January 2022. 

https://www.esma.europa.eu/sites/default/files/library/esma35-43-2748_public_statement_on_2020_csa_on_suitability.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13064-EU-securities-markets-supervisory-fees-fines-penalties-&-derogation-criteria-for-data-reporting-service-providers_en
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The Guidelines can be accessed here.  

 

1.12 ESMA publishes consultation paper on draft RTS on suitability assessments of DRSP management body members under 

MiFIR 

 

On 24 August 2021, ESMA published its consultation paper on the draft regulatory technical standards (RTS) on the management body 

of DRSPs.  

 

The consultation paper is the first stage in the development of the draft RTS and sets out proposals for their content in accordance with 

Article 27f(5) of MiFIR which mandates ESMA to develop RTS for the assessment of the suitability of the members of the management 

body of DRSPs, taking into account different roles and functions carried out by them and the need to avoid conflicts of interest between 

members of the management body and users of the DRSP.  

 

ESMA proposed to introduce the following requirements for the assessment: 

 

• Good repute, honesty and integrity; 

• Sufficient time commitment; 

• Knowledge, skills and experience; 

• Independence of mind; 

• Induction and training; 

• Diversity; and 

• Record-keeping. 

 

In the context of investment firms, those firms subject to the joint ESMA/EBA Guidelines relating to the assessment of suitability by 

institutions and competent authorities in accordance with the CRD IV Directive and MiFID II (the Guidelines) (see section 1.1 above) 

and seeking authorisation to operate a DRSP, will be subject to both the RTS and the Guidelines. ESMA will ensure, when drafting the 

RTS, that there are no contradictory requirements between them and the Guidelines.  

 

The draft RTS follows ESMAs Guidelines on the management body of market operators and DRSPs, published in September 2017, 

which may be updated to reflect the new scope of changes following endorsement of the draft RTS.  

 

The consultation period closed on 24 September 2021.  

 

The draft RTS can be accessed here.  

 

1.13 ESMA consults on MiFID II best execution reports 

 

On 24 September 2021, ESMA published a consultation paper on proposals for improvements to the MiFID II framework on best 

execution reports. The consultation paper outlines the shortcomings in the reporting requirements on best execution under the RTS for 

execution venues set out under Commission Delegated Regulation (EU) 2017/575 (RTS 27) and to a lesser extent the RTS applicable 

to investment firms under Commission Delegated Regulation (EU) 2017/576 (RTS 28). 

 

The proposals include technical changes to:  

 

• RTS 27 by simplifying the reporting requirements by reducing the granularity and volume of data to be reported and using a set of 

seven indicators aimed at disclosing meaningful information to help firms to assess venues’ execution quality.  

 

• RTS 28 by focusing mainly on clarifying the requirements for firms that transmit client orders or decisions to deal to third parties 

for execution.  

https://www.esma.europa.eu/sites/default/files/library/esma70-156-4263_guidelines_mifid_ii_mifir_obligations_on_market_data.pdf
https://www.esma.europa.eu/sites/default/files/library/esma74-362-2048_consultation_paper_and_draft_rts_management_body_drsps.pdf
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EMSA is seeking amendments to RTS 27, RTS 28 and the MiFID Framework (Level 1 and 2) to enable these changes. The proposals 

follow Directive (EU) No. 2021/338 (MiFID II Amending Directive) which suspends the application of RTS 27 by two years pending 

the European Commission’s review of reporting requirements under Article 27(3) of MiFID II.  

 

The consultation period ends on 23 December 2021.  

 

The consultation paper can be accessed here.  

 

1.14 ESMA updates MiFID II Q&As on transparency 

 

On 30 September, ESMA published updated Questions and Answers on MiFID II and MiFIR transparency topics (MiFID II transparency 

Q&As).   

 

Question 3 within the equity transparency section has been amended regarding the default transparency regime for equity instruments 

and a new Question 22 within the non-equity transparency section has been included regarding populating the “IR Term of contract”.  

 

The updated MiFID II transparency Q&As can be accessed here 

 

2. INVESTMENT FIRMS REGULATION AND INVESTMENT FIRMS DIRECTIVE 

2.1 Central Bank statement for MiFID investment firms authorised to deal on own account or to underwrite financial instruments 

on a firm commitment basis 

 

On 29 July 2021, under the 10th issue of its Markets Update the Central Bank of Ireland (Central Bank) published a statement (dated 

14 July 2021) for MiFID investment firms authorised to deal on own account or to underwrite financial instruments on a firm commitment 

basis (MiFID activities (3) or (6)).   

 

The statement sets out the Central Bank’s expectations following the EBA publication of a second consultation on the draft RTS on the 

calculation of the threshold set out in Article 8a(1) of CRD IV Directive as amended by Article 62(6) of the Investment Firms Directive 

((EU) 2019/2034) (IFD) above which MiFID investment firms are required to seek re-authorisation as credit institutions. 

 

In the statement, the Central Bank clarified that it expects MiFID investment firms that anticipate meeting the threshold triggering the 

requirement to seek re-authorisation as a credit institution to: 

 

• re-confirm their classification under the IFD and Regulation (EU) 2019/2033 (IFR) taking into account the revised draft RTS, to 

their usual supervisory team by end August 2021; 

 

• engage with the Central Bank regarding their re-authorisation within 3 months of the date of entry into force of the RTS adopted 

by the European Commission;  

 

• submit an application for re-authorisation as a credit institution within 6 months of the date of entry into force of the RTS;  

 
• to continue to comply with the prudential capital requirements under Regulation (EU) No 575/2013 (CRR) and CRD IV pending re-

authorisation as a credit institution. However, where such firms are a Class One or Class One Minus firm and were already 

preparing to comply with the CRR (as amended by Regulation (EU) No 2019/876 (CRR II)) and CRD IV (as amended by the CRD 

V Directive), they must comply by the end Q3 2021 reporting date; and  

 

• to engage with the Central Bank setting out a reasonable plan to bring the respective firm into compliance with the prudential 

requirements under the IFD/IFR within three months of the RTS entering into force, or by end Q1 2022, whichever is later. 

https://www.esma.europa.eu/sites/default/files/library/esma35-43-2836_cp_-_best_execution_reports.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-872942901-35_qas_transparency_issues.pdf
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The Central Bank’s statement for MiFID investment firms is available here.  

 

The Central Bank Markets Update – Issue 10 can be accessed here.  

 

2.2 European Commission adopts Delegated Regulation on IFD RTS on criteria for subjecting certain investment firms to CRR 

 

On 6 August 2021, the European Commission adopted a Delegated Regulation supplementing IFD setting out RTS specifying the 

criteria for subjecting certain investment firms to the requirements under the CRR.  

 

The Delegated Regulation is concerned with those investment firms which carry out activities on such a scale that the failure of the 

investment firm could lead to systemic risk. Article 5(1) of IFD grants competent authorities the power to require certain investment 

firms be subject to the same prudential treatment as credit institutions under CRR/CRD.  

 

Article 1 of the Delegated Regulations sets out the thresholds above which investment firms will be subject to the CRR requirements, 

including where investment firms deal on their own account or underwrite financial instruments on a firm commitment basis totalling 

EUR 5 billion in value.  Article 2 of the Delegated Regulation details that investment firms that are clearing members and act as clearing 

members to other financial sector entities, which are not themselves clearing members, shall also be subject to the CRR requirements.  

 

The Council of the EU and the European Parliament will now scrutinise the Delegated Regulations. If neither object, they will enter into 

force 20 days after their publication in the Official Journal of the European Union (OJ). 

 

The text of the Delegated Regulation can be accessed here.  

 

2.3 European Commission adopts certain Delegated Regulations under IFD/ IFR 

 

During August and September 2021, the European Commission adopted certain Commission Delegated Regulations under IFD/ IFR 

(Delegated Regulations) as follows: 

 

• On 13 August 2021, the European Commission adopted a Delegated Regulation on variable remuneration (C(2021) 5948). This 

Delegated Regulation contains RTS specifying the classes of instruments that adequately reflect the credit quality of the investment 

firm as a going concern and possible alternative arrangements that are appropriate to be used for the purposes of variable 

remuneration. A copy can be accessed here.  

 

• On 13 August 2021, the European Commission adopted a Delegated Regulation on risk-takers (C(2021) 5949). This Delegated 

Regulation contains RTS specifying appropriate criteria to identify categories of staff whose professional activities have a material 

impact on the risk profile of an investment firm or of the assets that it manages. A copy can be accessed here.  

 
• On 24 September 2021, the European Commission adopted a Delegated Regulation containing RTS specifying the amount of 

total margin for the calculation of the K-factor “clear margin given” (C(2021)6776). A copy can be accessed here. 

 

• On 24 September 2021, the European Commission adopted a Delegated Regulation containing RTS specifying the notion of 

segregated accounts to ensure client money’s protection in the event of an investment firm’s failure” (C(2021)6807). A copy can 

be accessed here. 

 

• On 24 September 2021, the European Commission adopted a Delegated Regulation containing RTS specifying the methods for 

measuring the K-factors referred to in Article 15 of the IFR (C(2021)6739). A copy can be accessed here. 

If neither the Council of the EU nor the European Parliament objects to the Delegated Regulations, they will enter into force 20 days 

after their publication in the OJ. 

 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/investment-firms/mifid-firms/regulatory-requirements-and-guidance/central-bank-statement-for-mifid-investment-firms-authorised-for-mifid-activities-(3)-or-(6).pdf?sfvrsn=2
https://www.centralbank.ie/regulation/markets-update/issue/markets-update-issue-10-2021
https://ec.europa.eu/finance/docs/level-2-measures/ifd-its-2021-5780_en.pdf
https://ec.europa.eu/transparency/documents-register/detail?ref=C(2021)5948&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=C(2021)5949&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=C(2021)6776&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=C(2021)6807&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=C(2021)6739&lang=en
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2.4 IFD/ IFR transposed into Irish law 

 

The following statutory instruments were signed into law in Ireland on 21 September 2021: 

 

• The European Union (Investment Firms) Regulations 2021 (S.I. No. 355/2021); and 

 

• The European Union (Investment Firms) (No. 2) Regulations 2021 (S.I. No. 356/2021) 

 

S.I. No 355 partially transposes the IFD into Irish law, whilst S.I. No 356 fully transposes the IFR into Irish law. These regulations came 

into effect on the day of their signing, 21 September 2021. Article 62(6) of the IFD has not yet been transposed into Irish law. Article 

62(6) requires Member States to impose an obligation on certain large systemic investment firms (Class One Firms) to be re-authorised 

as credit institutions (see section 2.1 and 2.2 above for more details on this subject). 

 

• A copy of S.I. No 355 can be accessed here. 

 

• A copy of S.I. No. 356 can be accessed here. 

 

A copy of the IFR/IFD related press release issued by the Department of Finance is available here.   

 

Dillon Eustace has prepared a briefing on the new prudential framework under IFD/ IFR which can be accessed here.  

 

3. EMIR & SFTR  

3.1 Implementing Decisions on equivalence of regulatory regimes of third countries under EMIR published in the Official Journal 

 

On 6 July 2021, the European Commission published separate Implementing Decisions on the recognition of legal, supervisory and 

enforcement arrangements of six third countries for derivative transactions entered into as equivalent to certain requirements of Article 

11 of the Regulation on OTC derivatives, CCPs and trade repositories (Regulation (EU) 648/2012) (EMIR) in the OJ.  

 

The European Commission considers that the legal, supervisory and enforcement arrangements of each Brazil, Canada, Singapore, 

Australia, Hong Kong and the United States meet certain requirements of Article 11 EMIR. 

 

A copy of the Implementing Decision for Brazil can be accessed here; 

 

A copy of the Implementing Decision for Canada can be accessed here; 

 

A copy of the Implementing Decision for Singapore can be accessed here; 

 

A copy of the Implementing Decision for Australia can be accessed here; 

 

A copy of the Implementing Decision for Hong Kong can be accessed here; 

 

A copy of the Implementing Decision for the United States can be accessed here. 

 

The Implementing Decisions entered into force on 26 July 2021, twenty days following their publication in the OJ. 

 

 

 

 

http://www.irishstatutebook.ie/eli/2021/si/355/made/en/pdf
http://www.irishstatutebook.ie/eli/2021/si/356/made/en/pdf
https://www.gov.ie/en/press-release/82c90-minister-donohoe-signs-new-eu-prudential-rules-for-investment-firms-into-national-law/
https://d1psi0oaxrchqd.cloudfront.net/files/New-prudential-framework-for-Investment-Firms-given-further-effect.pdf?mtime=20211007081438&focal=none
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D1103&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D1104&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D1105&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D1106&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D1107&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021D1108&from=EN
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3.2 ESMA launches consultation on draft guidelines for derivatives reporting under EMIR 

 

On 13 July 2021, ESMA published a consultation paper on draft guidelines for derivatives reporting under Article 9 EMIR and on 

obligations for Trade Repositories (TRs) under Articles 78 and 81 EMIR (Draft Guidelines). 

 

The Draft Guidelines will apply to financial and non-financial counterparties to derivatives as defined in Articles 2(8) and 2(9) of EMIR, to 

TRs as defined in Article 2(2) of EMIR and to NCAs. 

 

The Draft Guidelines address a wide set of topics related to reporting, data quality and data access under Regulation (EU) 2019/834 

(EMIR Refit Regulation). 

 

The Draft Guidelines, together with the EMIR validation rules, complement the revised draft EMIR technical standards on reporting by 

counterparties, data quality and data access, which were submitted to the European Commission on 16 December 2020.  

 

ESMA intends to publish the finalised guidelines in Q4 2021/Q1 2022 (subject to the adoption of the draft RTS and Implementing Technical 

Standards (ITS) on reporting by the European Commission). 

 

On 3 September 2021, ESMA announced that it would hold an open hearing on the Draft Guidelines as part of the consultation.  

 

The Draft Guidelines can be accessed here. ESMA has invited comments from stakeholders on the Draft Guidelines. The closing date 

for responses was 30 September 2021.  

 

3.3 List of third-country markets considered as equivalent to a regulated market in the Union for the purposes of the definition 

of OTC derivatives 

 

On 14 September 2021, ESMA published the updated list of third-country markets considered as equivalent to a regulated market in the 

Union in accordance with Article 2a of EMIR.  

 

The list was last updated in July 2016 and now includes additional markets located in the U.S, Australia, Canada, Japan and Singapore. 

The 2021 version also removes Nasdaq Futures, Inc. as an equivalent market for the purposes of the definition of OTC derivatives.   

 

The full list of the equivalent regulated markets can be accessed here.  

 

3.4 Joint Associations request for extension to the European Commission’s equivalence decision in relation to UK CCPs 

 

On 16 September 2021, the Joint Associations (consisting of AFME, AIMA, EAPB, EBF, EFAMA, FIA, ICI, ISDA, SIFMA AMG) published 

a letter to the European Commission seeking an extension to its temporary equivalence decision determining that the regulatory and 

supervisory framework applicable to UK CCPs is equivalent under EMIR. The temporary equivalence decision is due to expire on 30 June 

2022.  

 

The Joint Associations are seeking a decision of the European Commission well in advance of March 2022, noting in the letter that certain 

UK CCPs will need to start serving termination notices at that time due to certain provisions contained in relevant CCP rulebooks. The 

Joint Associations perceive a significant risk of disruption to clearing for EU firms without such clarity from the European Commission and 

are looking to work with the European Commission to address its concerns and achieve the least disruptive outcome for EU Capital 

Markets.  

 

The letter can be accessed here.  

 

 

 

https://www.esma.europa.eu/sites/default/files/library/esma74-362-1893_consultation_paper_guidelines_emir_refit_.pdf
https://www.esma.europa.eu/sites/default/files/library/equivalent_tc-markets_under_emir.pdf
https://www.afme.eu/Portals/0/DispatchFeaturedImages/Joint%20associations%20letter%20re%20UK%20CCP%20recognition%20and%20equivalence%20final%2016092021%20without%20signatures2.pdf
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3.5 ESMA updates Q&As on data reporting under SFTR 

 

On 30 September 2021, ESMA published updated Questions and Answers on reporting requirements under Regulation (EU) 2015/2365 

(Securities Financing Transactions Regulation or SFTR) (SFTR Data Reporting Q&As).  

 

A new Question 11 has been added relating to LEI changes due to mergers and acquisitions.  

 

The SFTR Data Reporting Q&As can be accessed here.   

 

3.6 ESMA updates Q&As on EMIR implementation 

 

On 30 September 2021, ESMA published updated Questions and Answers on the implementation of EMIR (EMIR Implementation 

Q&As).  

 

Part III: Trade Repositories, Question 3b on Reporting Valuations has been updated regarding sending valuation updates in specific 

cases under Article 9 of EMIR. Question 40 on LEI changes due to mergers and acquisitions has been amended.  

 

The EMIR Implementation Q&As can be accessed here.  

 

4. PRIIPS 

4.1 Draft RTS amending PRIIPS Level 2 Measures adopted by the European Commission 

 

On 7 September 2021, the European Commission adopted proposed amendments to Commission Delegated Regulation (EU) 2017/653 

(PRIIPS Level 2 Measures) which are now subject to scrutiny by the European Parliament and the Council and which are scheduled 

to apply from 1 July 2022.  

 

The proposed amendments to the PRIIPS Level 2 measures include changes to rules on calculating and presenting forward-looking 

performance scenarios, calculating and presenting of costs-related information as well as introducing specific rules which must be 

complied with by any PRIIPS KID published by in-scope UCITS and AIFs. The amendments to the PRIIPS Level 2 Measures proposed 

by the European Commission remain largely unchanged from the RTS submitted to it by the European Supervisory Authorities (ESAs) 

in February 2021, save for clarifying that multi-option products producing a PRIIPS KID can continue to rely on UCITS KIID prepared 

by underlying UCITS funds until 1 July 2022. 

 

A copy of the proposed amending Commission Delegated Regulation can be accessed here. 

 

5. CENTRAL BANK OF IRELAND  

5.1 Senior Executive Accountability Regime  

 

On 27 July 2021, the Department of Finance in Ireland published the General Scheme of the Central Bank (Individual Accountability 

Framework) Bill 2021 (General Scheme). The General Scheme provides for the establishment of the Individual Accountability 

Framework (IAF) which includes the Senior Executive Accountability Regime (SEAR) to be modelled on the United Kingdom’s Senior 

Manager and Certification Regime. 

 

The purpose of the IAF is to create a framework to facilitate individual accountability and responsibility, particularly for individuals 

performing senior executive functions (SEFs) within Irish Regulated Financial Service Providers (RFSPs). 

 

The General Scheme can be accessed here. 

https://www.esma.europa.eu/sites/default/files/library/esma74-362-893_qas_on_sftr_data_reporting.pdf
https://www.esma.europa.eu/sites/default/files/library/esma70-1861941480-52_qa_on_emir_implementation.pdf
https://ec.europa.eu/finance/docs/level-2-measures/priips-rts-2021-6325_en.pdf
https://www.gov.ie/en/publication/d28d9-general-scheme-central-bank-individual-accountability-framework-bill/
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Please see our Dillon Eustace briefing paper entitled “Individual Accountability Framework and SEAR – Key Questions” which can be 

accessed here for further details. 

 

5.2 Central Bank publishes Feedback Statement on consultation on enhancements to the Central Bank Client Asset Requirements  

 

On 28 July 2021, the Central Bank published a Feedback Statement on its consultation on enhancements to the Central Bank Client 

Asset Requirements (CAR), as contained in the Central Bank Investment Firms Regulations (CP133).  

 

The Feedback Statement summarises the material responses to CP133 and outlines the Central Bank’s comments and decisions in 

respect of those responses. The Central Bank expects to publish the third edition of the Central Bank Investment Firms Regulations and 

accompanying CAR guidance in Q4 2021/Q1 2022.  

 

The Feedback Statement can be accessed here and CP133 can be accessed here.  

 

5.3 Central Bank announces intention to change list of PCF functions  

 

On 22 September 2021, the Central Bank published a Notice of Intention informing industry of its intention to make certain changes to 

pre-approval controlled functions (PCFs) under the Central Bank’s Fitness and Probity regime. The proposed amendments to the PCF 

functions will apply to Irish RFSPs.  

 

The Notice of Intention confirms that the Central Bank intends to introduce the following modifications to its PCF roles: 

 

• PCF-2 (Non-Executive Director) will be divided into two individual positions to reflect the distinction between non-executive directors 

which are independent and those which are not. Under the new rules, PCF-2A relates to Non-Executive Directors and PCF-2B 

introduces the new PCF of Independent Non-Executive Director.  

 

• There will no longer be a PCF-15 (Head of Compliance with responsibility for AML). Under the new rules, the PCF-12 (Head of 

Compliance) remains in place and a PCF-52 will be introduced as the new PCF of Head of Anti-Money Laundering and Counter 

Terrorist Financing. An individual can perform both PCF-12 and PCF-52. 

 

• PCF-16 will be expanded so that managers of branches of Irish regulated entities established in non-EEA countries (which now 

includes the UK) will become PCF functions requiring the approval of the Central Bank prior to being appointed to the role. 

 

• PCF-31 (Head of Investment) has been removed in light of the overlap with PCF-30 (Chief Investment Officer).  

 
Such modifications to the PCF roles will be required to be implemented by new regulations amending the Central Bank Reform Act 2010 

(as amended) (Amending Regulations). The Notice of Intention sets out the required action to be taken by individuals performing the 

amended PCF roles once the Amending Regulations come into effect. It notes that RFSPs will have six weeks from the date on which 

the Amending Regulations enter into force to make the appropriate filings with the Central Bank for PCF redesignation. 

 

The following process will apply in respect of the amended PCFs: 

             

• All PCF-2 will be automatically redesignated as PCF-2A. In the case of any non-executive director who is independent, the relevant 

RFSP will be required to notify the Central Bank that such individual should be redesignated as a PCF-2B and confirm that the 

necessary due diligence to assess independence has been undertaken.   

 

• All those designated as PCF-15 will be required to notify the Central Bank of how they should be designated under the new regime 

(e.g. PCF-12, PCF-52 or both). RFSPs should assess whether anyone within their organisation performs the role of Head of Anti-

https://d1psi0oaxrchqd.cloudfront.net/files/Individual-Accountability-Framework-and-SEAR-Key-Questions.pdf?mtime=20211004132536&focal=none
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp133/feedback-statement-cp133.pdf?sfvrsn=5
https://www.centralbank.ie/docs/default-source/publications/consultation-papers/cp133/cp133---consultation-on-enhancements-to-the-central-bank-client-asset-requirements-as-contained-in-the-central-bank-investment-firms-regulations.pdf?sfvrsn=4
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Money Laundering and Counter Terrorist Financing, and if so, the relevant RFSP will need to confirm to the Central Bank that they 

have conducted the relevant assessment required under Section 21 of the Central Bank Reform Act 2010 before filing for the PCF. 

 

• All individuals designated as PCF-31 will automatically be redesignated as a PCF-30 (without any action taken by the PCF-31 

holders).  

 

Any new appointments to these PCF functions which are made after the Amending Regulations enter into force will need to comply with 

the full application process. 

 
The Notice of Intention can be accessed here.  

 

Key Action Points 

RFSPs will need to consider all currently held PCF-2, PCF-15, PCF-16, PCF-30 and PCF-31 roles. RFSPs will 

have six weeks from the date on which the Amending Regulations enter into force to make the appropriate 

filings with the Central Bank for PCF redesignation.  

 

5.4 Central Bank Levy 

 

On 24 September 2021, the Central Bank Act 1942 (Section 32D) Regulations 2021 (S.I. No. 487 of 2021) (Regulations) came into 

operation setting out the levy contribution payable by financial service providers in respect of the “levy period” meaning the period 1 

January 2020 to 31 December 2020.  

 

Category D of the Schedule to the Regulations addresses the amount of the levy contribution for investment firms (other than investment 

product intermediaries). 

 
The text of the Regulations can be accessed here. 

 

6. ANTI-MONEY LAUNDERING (AML) AND COUNTERING THE FINANCING OF TERRORISM (CFT) 

6.1 The EU’s new AML framework – overview of the draft legislation 

 

On 20 July 2021, the European Commission published a set of four legislative proposals with the aim of strengthening the EU's AML/CFT 

rules (AML Legislative Package). The proposals also aim to create a more consistent and harmonious AML/CFT framework across the 

EU. 

 

The AML Legislative Package consists of four legislative proposals: 

 

• A new EU Authority for AML and CFT, which can be accessed here; 

 

• A Single EU Rulebook for AML/CFT, which can be accessed here; 

 

• A sixth Directive on AML/CFT, repealing the Fourth Money Laundering Directive, which can be accessed here; and 

 

• A revised Regulation on Transfers of Funds to trace transfers of crypto-assets, which can be accessed here.  

The European Commission is seeking the views of stakeholders on each of the proposed legislative measures. The consultation period 

closes on 25 October 2021. 

 

Please see the Dillon Eustace briefing paper entitled “The EU’s new AML framework – overview of the draft legislation” which can be 

accessed here. 

 

 

https://www.centralbank.ie/docs/default-source/regulation/how-we-regulate/fitness-probity/news/amendments-to-list-of-pre-approval-controlled-functions.pdf?sfvrsn=6
http://www.irishstatutebook.ie/eli/2021/si/487/made/en/pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13147-EU-Anti-money-laundering-supervisor_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13146-Preventing-money-laundering-and-terrorist-financing-new-rules-for-the-private-sector_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13149-Revision-of-EU-rules-on-Anti-Money-Laundering-recast-_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13148-Revision-of-EU-rules-on-Anti-Money-Laundering-recast-of-a-former-instrument-_en
https://d1psi0oaxrchqd.cloudfront.net/files/The-EUs-new-AML-framework-overview-of-the-draft-legislation.pdf?mtime=20210818084902&focal=none
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6.2 EBA publishes draft guidelines on role of AML/CFT compliance officers 

 

On 2 August 2021, the EBA launched a public consultation on draft guidelines on policies and procedures in relation to compliance 

management and the role and responsibilities of the AML/CFT compliance officer under Article 8 and Chapter VI AMLD4 (Draft 

Guidelines).  

 

The purpose of the Draft Guidelines is to set clear expectations of the role and responsibilities of the AML/CFT compliance officer and 

the management body with regards to AML/CFT (or the senior manager where no management body exists). 

 

The Draft Guidelines, when finalised, will apply to all financial services firms regulated by the Central Bank. 

 

The Draft Guidelines can be accessed here. The EBA has invited comments from stakeholders on the Draft Guidelines. Comments may 

be submitted via a consultation form, which can be accessed here. The closing date for receipt of comments is 2 November 2021. 

 

Please see the Dillon Eustace briefing paper entitled “EBA publishes draft guidelines on role of AML/CFT compliance officers” which can 

be accessed here. 

 

6.3 European Data Protection Supervisor publishes Opinion on AML Legislative Package  

 

On 24 September 2021, the European Data Protection Supervisor (EDPS) published an Opinion on the AML Legislative Package (EDPS 

Opinion), which can be accessed here.  

 

The EDPS Opinion broadly welcomes the objectives of the AML Legislative Package, however notes that the conditions and limits for the 

processing of special categories of personal data should be better described and should specify in particular which types of special 

categories should be processed, taking into account the necessity and proportionality principles and the specific purpose pursued. The 

EDPS Opinion further recommends that the necessity and proportionality of “general access” to central beneficial ownership registers 

should be assessed and that such access be limited to competent authorities in charge of enforcing the law and to ‘designated persons’ 

when taking Customer Due Diligence measures. Finally, the EDPS Opinion recommends that the necessity and proportionality of the 

extensive access powers conferred to Financial Intelligence Units (FIUs) be re-assessed.  

 

7. DATA PROTECTION 

7.1 EDPB adopts final version of guidelines on the concepts of controller and processor in the GDPR 

 

On 7 July 2021, the European Data Protection Board (EDPB) adopted the second and final version of its Guidelines on the concepts of 

Controller and Processor (Guidelines). 

The Guidelines seek to provide guidance on the concepts of controller and processor by clarifying the meaning of these concepts and 

clarifying the different roles and the distribution of responsibilities between these actors.  

The Guidelines specifically address the extent to which Regulation (EU) 2016/679 (General Data Protection Regulation or GDPR) 

introduced changes to these concepts, including the implications of joint controllership under Article 26 GDPR and the relationship between 

controller and processor under Article 28 GDPR.  

The Guidelines replace the previously issued Article 29 Working Party guidance on these concepts (Opinion 1/2010 (WP169)). The new 

Guidelines aim to give more developed and specific guidance in order to ensure consistent application of the rules throughout the EU and 

the EEA. 

The Guidelines had been subject to a public consultation in Q3 2020.  

https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2021/Consultation%20on%20draft%20Guidelines%20on%20the%20role%2C%20tasks%20and%20responsibilities%20AML-CFT%20compliance%20officers/1018277/CP%20GLs%20on%20AMLCFT%20compliance%20officer.pdf
https://www.eba.europa.eu/consultation-draft-guidelines-role-tasks-and-responsibilities-amlcft-compliance-officers-form
https://d1psi0oaxrchqd.cloudfront.net/files/EBA-publishes-draft-guidelines-on-role-of-AML_CFT-compliance-officers-August-2021.pdf?mtime=20210810120826&focal=none
https://edps.europa.eu/system/files/2021-09/21-09-22_edps-opinion-aml_en.pdf
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The Guidelines can be accessed here. 

7.2 Data Protection: International Data Transfers 

 

On 14 September 2021, Dillon Eustace published a briefing paper entitled Data Protection: International Data Transfers (Briefing).  

Under the GDPR, data controllers and data processors are only permitted to transfer personal data outside the European Economic Area 

(EEA) in accordance with one of the safeguards set down in Chapter V of the GDPR.  

Since the Court of Justice of the European Union (CJEU) issued its ruling in the Schrems II1 case in July 2020, there have been a number 

of significant developments in the area of international data transfers, including the publication of new Standard Contractual Clauses (New 

SCCs), the publication of two new sets of recommendations by the EDPB and the adoption by the European Commission of a time limited 

adequacy decision in favour of the UK.  

The Briefing addresses the New SCCs and the related requirements to carry out an assessment of the laws and practices of the third 

country of destination and the supplementary measures which may be needed in order to legitimise the transfer of personal data using the 

New SCCs.  

The Briefing can be accessed here.  

 

7.3 Data Protection Commission launches revised breach notification web-form 

 

On 15 September 2021, the Data Protection Commission (DPC) published an overview of its revised breach notification web-forms (DPC 

Briefing). Data controllers currently use a web-form, available on the DPC website, to notify personal data breaches in accordance with 

Article 33 of the GDPR and Section 86 of the Data Protection Act 2018.  

 

The purpose of the revised breach notification web-form is:    

• to improve ease-of-use for data controllers; 

• to streamline the method of notifying “cross-border” personal data breaches and “national” personal data breaches into a single 
channel; and  

• to expand the questions that are asked in order to reduce the requirement for the DPC to issue follow-up enquiries to data controllers. 

On foot of this review, data controllers will be required in the coming weeks to use a revised web-form. 

The DPC briefing can be accessed here.   
 

8. SUSTAINABILITY 

8.1 European Commission adopts Delegated Regulation containing disclosure obligations under Taxonomy Regulation 

 

On 6 July 2021, the European Commission adopted a Delegated Regulation supplementing Regulation (EU) 2020/852 (Taxonomy 

Regulation) by specifying disclosure obligations under Article 8 of the Taxonomy Regulation. The aim of the Delegated Regulation is to 

increase transparency and reduce greenwashing in the in the market.  

The Taxonomy Regulation applies to financial market participants that offer financial products, financial and non-financial undertakings 

within the scope of Directive 2014/95/EU (Non-Financial Reporting Directive or NFRD) and applies to market participants engaging in 

environmentally sustainable economic activities. The European Commission has been developing delegated acts to identify technical 

screening criteria for environmentally sustainable economic activities.  

 

 
1 Case C-311/18 Data Protection Commissioner v Facebook Ireland Ltd and Maximillian Schrems 

https://edpb.europa.eu/system/files/2021-07/eppb_guidelines_202007_controllerprocessor_final_en.pdf
https://d1psi0oaxrchqd.cloudfront.net/files/Data-Protection-International-Data-Transfers.pdf?mtime=20210914162107&focal=none
https://www.dataprotection.ie/en/news-media/latest-news/overview-upcoming-new-breach-notification-web-forms
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Article 8 of the Taxonomy Regulation requires certain large undertakings to publish non-financial information under the NFRD informing 

the public how and to what extent their activities are associated with environmentally sustainable economic activities. The Delegated 

Regulation specifies the content, methodology and presentation of the information to be disclosed by undertakings. It also clarifies rules 

related to key performance indicators (KPIs).  

 

The Delegated Regulation will enter into force 20 days following publication in the OJ. Certain provisions will apply from 1 January 2022 

as specified in Article 10 of the Delegated Regulation with further provisions applying from 1 January 2023 and beyond.  

 

The Delegated Regulation can be accessed here and accompanying annexes can be accessed here.  

 

8.2 European Commission confirms delay in application of SFDR Level 2 measures 

 

On 8 July 2021, in a letter to the Committee on Economic and Monetary Affairs and the Ecofin Council, the European Commission 

confirmed that the date of application for RTS under the Sustainable Finance Disclosure Regulation ((EU) 2019/2088) (SFDR) (known as 

the Level 2 measures) would be deferred from 1 January 2022 to 1 July 2022 (Letter).  

 

The Commission cites the length and technical detail of the RTS as the reason it needs additional time to complete the adoption process.  

 

The Commission plans to bundle all thirteen RTS in a single delegated act (i.e. a single rulebook) which will incorporate all of the Level 2 

measures published under the SFDR. 

 

Fund management companies with ESG funds under management will need to address amendments to both prospectus and website 

disclosures required under such Level 2 measures. Fund management companies which have decided to report principal adverse impacts 

of investment decisions on sustainability factors under Article 4 of the SFDR will also need to monitor the application date of SFDR Level 

2 measures. 

 

For the avoidance of doubt, the Letter relates only to the delay in the application of the Level 2 measures (including those Level 2 

measures addressing taxonomy-related disclosures). It does not change the application date of the Level 1 Taxonomy disclosures. 

Therefore, those funds falling in the scope of the Taxonomy Regulation will still be required to update their prospectuses by 1 January 

2022 to address Level 1, but such disclosures will be more high level than the prescriptive disclosures required under Level 2 (which 

involve the inclusion of the template disclosure which must be annexed to the relevant fund supplement).  

 

The Letter can be accessed here.  

 

8.3 European Commission publishes SFDR Q&A 

 

In July 2021, the European Commission issued a decision, annexed to which was a Q&A document which provides answers to questions 

raised by the ESAs on the interpretation of certain provisions of the SFDR in a letter dated 7 January 2021 (Commission Q&A). This 

follows its confirmation earlier in the month that delegated acts prepared under the SFDR will now not apply until 1 July 2022. 

 

While the Commission Q&A provides welcome clarity on certain provisions of the SFDR, some responses have raised additional questions 

for financial market participants. 

 

Financial market participants should now consider the contents of the Commission Q&A to assess any potential implications for their 

business and funds under management.  

Please see the Dillon Eustace briefing paper entitled “European Commission publishes SFDR Q&A” which can be accessed here. The 

briefing outlines some of the key takeaways for financial market participants from the Commission Q&A. 

 

The Commission Q&A can be accessed here. 

 

https://ec.europa.eu/finance/docs/level-2-measures/taxonomy-regulation-delegated-act-2021-4987_en.pdf
https://ec.europa.eu/info/law/sustainable-finance-taxonomy-regulation-eu-2020-852/amending-and-supplementary-acts/implementing-and-delegated-acts_en
https://www.esma.europa.eu/sites/default/files/library/com_letter_to_ep_and_council_sfdr_rts.pdf
https://d1psi0oaxrchqd.cloudfront.net/files/European-Commission-publishes-QA-on-SFDR_2021-08-03-131101.PDF?mtime=20210803131101&focal=none
https://www.esma.europa.eu/sites/default/files/library/sfdr_ec_qa_1313978.pdf
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8.4 Commission Delegated Regulation (EU) 2021/1253 is published in the Official Journal 

 

On 2 August 2021, Commission Delegated Regulation (EU) 2021/1253 (Amending Regulation 1) was published in the OJ.  

 

On 21 April 2021, the European Commission adopted Amending Regulation 1 amending Delegated Regulation (EU) 2017/565 as regards 

the integration of sustainability factors, risks and preferences into certain organisational requirements and operating conditions for 

investment firms which aims to clarify the MiFID II sustainability factors which should be taken into account by investment firms as part 

of their duties towards clients and potential clients. 

 

Amending Regulation 1 will enter into force twenty days after publication in the OJ, on 22 August 2021 and will apply from 2 August 2022. 

 

Amending Regulation 1 is available here. 

 

8.5 Commission Delegated Regulation (EU) 2021/1254 is published in the Official Journal 

 

On 2 August 2021, Commission Delegated Regulation (EU) 2021/1254 (Amending Regulation 2) was published in the OJ.  

 

On 21 April 2021, the European Commission adopted Amending Regulation 2 correcting Delegated Regulation (EU) 2017/565 

supplementing MiFID II as regards organisational requirements and operating conditions for investment firms (MiFID Level 2 

organisational requirements) which provides for amendments to the MiFID II suitability assessment rules. Following errors in Delegated 

Regulation (EU) 2017/565, Article 1, paragraph 1 and Annex 1 have been amended and replaced by Amending Regulation 2.  

 

Amending Regulation 2 will enter into force twenty days after publication in the OJ, on 22 August 2021. 

 

Amending Regulation 2 is available here.  

 

8.6 Delegated Directive on sustainability factors published in the Official Journal 

 

On 2 August 2021, Commission Delegated Directive (EU) 2021/1269 of 21 April 2021 (Amending Directive) amending Delegated 

Directive (EU) 2017/593 as regards the integration of sustainability factors into the product governance obligations for investment firms 

was published in the OJ (Delegated Directive).   

 

Under the Delegated Directive, investment firms which are product manufacturers must identify a potential target market for the relevant 

product and must ensure that all relevant risks to such identified target market are assessed. Under the Amending Directive, the 

assessment of the potential target market should now include any sustainability related objectives with which the product is compatible. 

Such product manufacturers must also ensure that any distributors of the product are provided with adequate information of the 

sustainability factors of the product so that the distributor can, in turn, provide the relevant information to its clients or potential clients. 

 

The Amending Directive entered into force on 22 August 2021, twenty days following its publication in the OJ. The Amending Directive 

will apply from 22 November 2022 after transposition by Member States.  

 

The Amending Directive can be accessed here. 

 

 

 

 

 

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A32021R1253&from=EN,%20https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2021.277.01.0001.01.ENG&toc=OJ%3AL%3A2021%3A277%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R1254&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021L1269&from=EN
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9. MISCELLANEOUS 

9.1 ESMA work programme for 2022 

 

On 28 September 2021, ESMA published its work programme for 2022 which aims to promote investor protection, and stable and orderly 

financial markets. ESMA has identified the following areas as key priorities in 2022: 

 

• Cross-Cutting Themes – ESMA considers the development of the capital markets union (CMU) as one of its strategic priorities and 

will work to implement the relevant actions of the European Commission’s CMU action plan. ESMA has also addressed strategic 

finance, and innovation and digitalisation as areas of focus in 2022.  

 

• Supervisory Convergence – ESMA is promoting supervisory convergence for a sound and efficient EU single market. ESMA will 

prioritise its supervisory convergence action through risk-driven assessments and its commitment to consumer protection. ESMA 

will assess the results of the Union’s strategic supervisory priorities and pledges to review and update its toolkit for supervisory 

convergence where appropriate.  

 

• Risk Assessment – ESMA is looking to strengthen its risk identification work and its co-operation with NCAs and other public 

authorities by intensifying the use and analysis of its proprietary financial market data. ESMA will engage with NCAs to act as a data 

hub and will continue to focus on stress-testing to identify risks and implement appropriate supervisory responses to ensure financial 

stability within the market.  

 

• Single Rulebook – ESMA will continue to develop financial market regulations and identify potential shortcomings in regulations. 

Specifically, ESMA intends to contribute to reviews on the Prospectus Regulation, MiFID II/MiFIR, PRIIPS, Regulation (EU) No 

236/2012 (SSR) and Regulation (EU) No 909/2014 (CSDR).  

 

ESMA confirms that it will continue to identify its risk-based approach to supervision and will enhance its enforcement processes where 

relevant. A copy of ESMA’s 2022 annual work programme can be accessed here.  

 

  

https://www.esma.europa.eu/sites/default/files/library/esma20-95-1430_2022_annual_work_programme.pdf
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If you have any questions in relation to the content of this update, to request copies of our most recent newsletters, briefings or articles, 

or if you wish to be included on our mailing list going forward, please contact any of the team members below. 

 

 

 

Keith Waine 

E-mail: keith.waine@dilloneustace.ie 

Tel : + 353 1 673 1822  

Fax: + 353 1 667 0042 

 

Karen Jennings 

E-mail: karen.jennings@dilloneustace.ie 

Tel : + 353 1 673 1810  

Fax: + 353 1 667 0042 

 

Rose McKillen 

E-mail: rose.mckillen@dilloneustace.ie 

Tel : + 353 1 673 1754  

Fax: + 353 1 667 0042 

 

Laura Twomey 

E-mail: laura.twomey@dilloneustace.ie 

Tel : + 353 1 673 1848  

Fax: + 353 1 667 0042 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DISCLAIMER: 

 

This document is for information purposes only and does not purport to represent legal advice. If you have any queries or would like 

further information relating to any of the above matters, please refer to the contacts above or your usual contact in Dillon Eustace LLP. 

mailto:keith.waine@dilloneustace.ie
mailto:karen.jennings@dilloneustace.ie
mailto:rose.mckillen@dilloneustace.ie
mailto:laura.twomey@dilloneustace.ie
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