
 

 

 
 

www.dilloneustace.com 
 

 

For further information  

on any of the issues 

discussed in this article 

please contact: 

 

Adrian Benson 

DD: + 353 (0)1 673 1705 

adrian.benson@dilloneustace.ie 

 

 

Owen Brayden 

DD: + 353 (0)1 673 1828 

owen.brayden@dilloneustace.ie 

 

 

 

For further information  

on any of the issues 

discussed in this article 

please contact: 

 

Adrian Benson 

DD: + 353 (0)1 673 1705 

adrian.benson@dilloneustace.ie 

 

 

Owen Brayden 

DD: + 353 (0)1 673 1828 

owen.brayden@dilloneustace.ie 

 

April 2019  

Irish Pharmaceuticals – An Allegation of 

Predatory Pricing 

Recently, pharmaceutical companies have rejected allegations that 

they have been pursuing “predatory pricing” for new medicines.  The 

National Centre for Pharmacoeconomics alleged that pharmaceutical 

companies were offering discounts of up to 40% and 60% in 

negotiations to bring their drugs to the market.  This serves as a 

reminder to all companies, whether in the pharmaceutical industry or 

not, that it is important to be cognisant of competition law when 

carrying out business. 

The Competition and Consumer Protection Commission (“CCPC”) is 

responsible for enforcing Irish and EU competition law.  The relevant 

legislation in Ireland is the Competition Acts 2002 – 2017 (the “Acts”) 

which reflects the Treaty on the Functioning of the European Union 

(the “TFEU”). The Acts prohibit anti-competitive behaviour such as the 

abuse of a dominant position that a company may hold in the market.  

Predatory pricing would constitute such an abuse.  Predatory pricing 

is classed as selling a product or service below cost to drive out 

competition.  

Abusing a dominant position must be distinguished from holding a 

dominant position, the latter being permitted legally.  The Acts do not 

provide a definition for a “dominant position”.  However, the Court of 

Justice of the European Union in the cases of United Brands and in 

Hoffmann-La Roche have provided guidance in this regard.   

In those cases, it was deemed that a dominant position was: 

“a position of economic strength enjoyed by an undertaking 

which enables it to prevent effective competition being 

maintained on the relevant market by affording it the power to 
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behave to an appreciable extent independently of its competitors, customers and ultimately 

of its consumers…” 

This definition has been adopted by the Irish Courts and the CCPC.  Dominant positions are common 

in an array of industries such as the pharmaceutical industry, the aviation industry and the tech 

industry. In terms of predatory pricing, if a dominant company excludes competitors by charging a 

sufficiently low price then it can monopolise the market resulting in it being the sole seller of its goods.  

As such, it is clear why such an abuse is prohibited by the Acts. 

Section 5 of the Acts sets out examples of what abuse may consist of: 

a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading 

conditions; 

b) limiting production, markets or technical development to the prejudice of consumers; 

c) applying dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage; and 

d) making the conclusion of contracts subject to the acceptance by other parties of 

supplementary obligations which by their nature or according to commercial usage have 

no connection with the subject of such contracts. 

These are just some of the examples of what constitutes anti-competitive behaviour.  The recent 

allegation in the pharmaceutical industry highlights the importance of ensuring that you, as a 

company, are not in breach of the Acts or the TFEU and, in any event, highlights the need to protect 

your own business from anti-competitive behaviour. 

Dillon Eustace 

April, 2019  

 

 

 

 

 

 

 

 

 
  

 

 


