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Mediation gets its Act together 

November 2017 

The much-delayed Mediation Act 2017 has finally been enacted but 

not yet commenced by the required ministerial order so it is timely to 

take a look at how Mediation operates and what it has to offer in the 

context of commercial disputes. 

What is Mediation? 

Mediation has been defined in the Act as a “confidential, facilitative, 

and voluntary process in which parties to a dispute, with the 

assistance of a mediator, attempt to reach a mutually acceptable 

agreement to resolve the dispute”. The fact that the process is 

confidential makes it especially suitable for disputes in which the 

parties would not wish to have their dispute aired in public. Nothing 

said at Mediation or documents especially produced for Mediation 

can be referred to in litigation if the case does not settle.  

Objective of Mediation?  

Typically, the aim of Mediation is to settle a dispute or, in a complex 

dispute, to at least resolve as many of the issues as possible so that 

if there is litigation it will be shorter and less expensive than it 

otherwise might have been. As with all forms of negotiation, there 

may be a need for compromise on all sides but Mediation does offer 

a party an opportunity to demonstrate its own strengths and point out 

the other side’s weaknesses so that it does not have to concede 

much ground to get a deal done. 
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The Process  

The first thing to be said about the process is that it is more art than science but there is an 

underlying substance to it. It is extremely flexible and while one can describe a “typical” Mediation, 

there are always differences depending on the parties and the nature and scale of the dispute but 

also on the individual Mediator. There is no strictly right or wrong time to go to Mediation but it is 

generally accepted that if Mediation is attempted too early on, then the parties may not have 

sufficient information to make informed settlement decisions. The Mediation Act requires plaintiffs’ 

solicitors to fully advise clients about Mediation before proceedings are issued. That may or may not 

be the appropriate juncture in many cases and perhaps it would have been better had the Act 

included a requirement that Mediation had to be considered at a later stage in proceedings. The 

prospect of an expensive discovery process may operate as a more realistic prompt to agree to 

Mediation. 

The process starts with the parties agreeing to go to Mediation – either because of a court order 

(personal injuries cases), or court encouragement, because of a contractual obligation or most 

frequently, just because one party suggests it and the other agrees. The solicitors then discuss the 

nomination of a Mediator and several may be approached. Their proposed fees, availability and 

lack of conflicts are checked and assuming that all is agreed, the Mediator is appointed. As a 

general rule (only), each party will pay its own costs of the Mediation but those costs may become 

costs in the cause and it is essential that the position on costs of the Mediation is clearly agreed 

and recorded. The mediator is likely to want to meet with the parties and/or their lawyers before the 

Mediation day. The more complex the case, the more preparation will be required. 

In personal injuries cases there is a possibility that a court will direct that the parties must go to 

Mediation where the court considers that Mediation would assist in reaching a settlement. In other 

High Court litigation, whether in the Commercial List or otherwise, the court has the power to 

adjourn proceedings to allow the parties to consider going to Mediation. There may be adverse 

costs consequences for a party if they unreasonably refuse to participate in Mediation. 

Who should Attend / Authority? 

Like every other aspect of Mediation, there are no rules as to who should attend except that it is 

expected that each party will commit to have with them a person who is authorised to sign a deal if 

one is reached. It is not necessary for parties to have solicitors and barristers present but it often 

happens that they do. The Act will require the mediator to advise the parties of their right to legal 

advice before signing a settlement agreement. It is probably more important in complex cases to 

ensure that any settlement agreement which might be signed is properly drafted so that it will be 

legally enforceable.  
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Depending on the circumstances, parties may decide to have present, or at least to have telephone 

access to, external advisers such as experts for example, accountants or tax advisers. In 

appropriate cases, the parties’ experts may attend the Mediation if it is considered that they may be 

able to reach some level of agreement on some of the issues in the case.  

The Mediation Day 

Typically, there will be one room allocated to each party and one room set aside for any joint 

meetings. On the day of the Mediation, the mediator is likely to stagger the arrival times of the 

parties so that he (or she) can spend some time with the first party and then spend some time with 

the second party. These initial “caucus” sessions are important as they allow the Mediator and the 

parties to get to know each other and establish a mutual confidence. In some circumstances the 

mediator may meet one or both parties before the Mediation day. Once the Mediator has met each 

party individually, a decision is made by the Mediator as to whether convening a joint session would 

be constructive.  

Opening Statements 

The parties, or perhaps just one of them, may wish to make an opening statement and it could be 

made by the lawyer or the client directly. The other party may respond, or not, as it sees fit. 

Sometimes these opening statements, particularly if made directly by the client, can have the effect 

of getting some emotional issues out on the table and dealt with and that may be required before 

the parties can attempt to resolve the dispute. The opening joint session affords the parties an 

opportunity to advance their arguments directly to the other side, without being filtered through 

lawyers and this can have powerful effect. Depending on how the Mediation goes, it may be the 

parties’ only opportunity to put their case directly to the other side. Preparation for this opening 

statement is vitally important. 

The Role of the Mediator 

Throughout the day, the Mediator will move from room to room gathering information and will try to 

get the parties to genuinely assess the relative merits of their case by “reality testing” and making 

the parties reflect on their claim/defence. The Mediator will typically get parties to consider what the 

future will be if the case does not settle and will get them to focus on the cost of commencing or 

continuing litigation in terms of pure legal costs as well as personal/management time and 

resources and the simple fact that being involved in litigation is distracting them from what they 

should be doing. The Mediator will seek to find ways of breaking deadlock by seeking to have a 

party make the first move or give an indication that they are willing to compromise. 

What is discussed in each private room stays private and the Mediator does not disclose anything 

to the other party without having express consent to do so. There will be periods, sometimes long 
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periods, where the Mediator is with the other party so it is advisable that parties know in advance 

that there may be periods of down-time so that they can spend that time as they wish. On leaving 

one room to go to another, a Mediator will usually indicate how long they expect to spend in the 

other room so that the people know and can use the time accordingly. Sometimes a Mediator may 

leave a party some “homework” to do while they are in the other room. That may be some task like 

working out exactly what the costs would be if the case were to run to a trial or to call their 

accountant to get advice on the possible tax implications of a possible settlement. 

Outcome of Mediation  

At Mediation, nothing is agreed unless and until everything is agreed and a settlement agreement 

written up and signed. At that stage the settlement is legally binding. 

The desired outcome from Mediation is a legally binding settlement. One of the main advantages of 

Mediation over litigation or arbitration as regards outcomes, is that the parties can design their own 

settlement however they wish and it is flexible enough that it is not necessarily a black and white, 

win/lose situation. For instance, if the defendant owes money to the plaintiff, it might be able to 

agree a schedule of payments so that it can afford to pay what it owes. The advantage to the 

plaintiff is that that might be a lot better than getting a judgment which forces the defendant into 

liquidation. Other outcomes range from partial settlement, where certain issues are agreed, to no 

agreement and the Mediation simply ends and the parties commence or resume their litigation. 

Conclusion 

Over the past decade or so, Mediation has gradually moved from the margins of the dispute 

resolution world to become an accepted, trusted, mainstream method of resolving commercial 

disputes. The courts have long-since encouraged its use in appropriate cases and the legislature 

has now put Mediation on a statutory footing. In a most welcome recent development, the 

Department of Expenditure and Reform has issued a Circular ( 17/2017 which is effective since 26 

October 2017) which has the effect of obliging Government Departments, offices and public bodies 

to consider resolving workplace, contract and other disputes through mediation before resorting to 

litigation or arbitration. The Circular confirms that it is Government policy to promote mediation and 

states that the Irish Government Economic and Evaluation Service and the Comptroller and Auditor 

General have recommended mediation as a means of efficient and cost-effective dispute resolution.  

It is reasonable to expect that the growth of Mediation will be exponential on the commencement of 

the Act and parties will have a very viable alternative to the traditional adversarial court system. We 

await the commencement of the Mediation Act with interest. 

 

Dillon Eustace 2017 
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Dublin 

33 Sir John Rogerson’s Quay, Dublin 2, Ireland. Tel: +353 1 667 0022 Fax: +353 1 667 0042. 

Cayman Islands 

Landmark Square, West Bay Road, PO Box 775, Grand Cayman KY1-9006, Cayman Islands. Tel: +1 345 949 

0022 Fax: +1 345 945 0042. 

New York 

245 Park Avenue, 39th Floor, New York, NY 10167, U.S.A. Tel: +1 212 792 4166 Fax: +1 212 792 4167. 

Tokyo 
12th Floor, Yurakucho Itocia Building, 2-7-1 Yurakucho, Chiyoda-ku, Tokyo 100-0006, Japan. Tel: +813 6860 
4885 Fax: +813 6860 4501. 
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This document is for information purposes only and does not purport to represent legal advice. If you have any 

queries or would like further information relating to any of the above matters, please refer to the contacts above or 

your usual contact in Dillon Eustace. 
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