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Photographs and Privacy – when does an expectation of 

privacy arise? 

Brian Nolan and Sunday Newspapers Limited Trading As The 

Sunday World [2019] IECA 141 

A recent Court of Appeal decision provided some interesting 

comments on the right to privacy in the context of photographs 

published by media organisations, where those photographs, 

obtained through legal means, are of a private individual at a private 

party.   

Facts 

The plaintiff issued proceedings claiming defamation and a breach of 

his constitutional right to privacy arising out of two articles published 

by the defendant. 

The articles, viewed by the Court of Appeal Judge as being 

“salacious in nature”, were accompanied by photographs of the 

plaintiff attending what were described as sex parties or “swingers’ 

parties” in the company of females who were “scantily clad”. The 

photographs had been provided to the defendant by the plaintiff’s 

then partner, following the break-up of the relationship. The plaintiff 

gave evidence that some of the photographs were not even taken at 

the “swingers’ parties” but were in fact taken at a private Halloween 

party. 

In the High Court, the trial judge, Mr Justice Tony O’Connor, sitting 

without a jury, found that the plaintiff’s right to privacy had not been 

engaged because:- 

   The plaintiff only had a loose understanding or agreement 
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with unidentified individuals that the photographs taken at the parties would not be 

disclosed to anyone outside the group who attended the parties without the consent of 

those attending; and  

    that the plaintiff had consented to the taking of photographs by a stranger who attended the 

party; and 

    it was clear that those photographs were freely available among up to 26 people of whom 

he might have only known four at most. 

In any event, he felt that the plaintiff would be adequately compensated by the damages awarded in 

respect of the defamation claim.  

The defendant appealed the decision of Mr Justice O’Connor and the plaintiff cross-appealed in 

relation to the decision by Mr Justice O’Connor that his right to privacy had not been engaged.  

Conclusions 

In the Court of Appeal, Mr Justice Peart, in finding that the plaintiff’s right to privacy had in fact been 

engaged and that there had been a breach of that right to privacy, made the following points:- 

   It was not known who owned the photographs; 

   It was implicit that the photographs would never be published in a newspaper without the 

consent of the other attendees who could be identified; 

   The photographs were not taken in the public arena; 

   The plaintiff’s consent to the photographs being taken did not amount to a waiver of his right 

of privacy in respect of those photographs.  

Mr Justice Peart concluded that they were private photographs taken for a private purpose which 

were never intended to be made public. He also found that the defendant was aware that the 

publication of the photographs was an invasion of the plaintiff’s privacy as it had pixelated the faces 

of the other persons in the photographs and knew that he did not consent to the publication of the 

photographs.  

Mr Justice Peart was satisfied that there was no overriding public interest to be served by the 

publication of the photographs. The plaintiff is not a public figure. He was a private person despite 

the fact there had been some limited publicity surrounding his conviction some ten years previously 

and his even earlier status as an inter-county footballer with some success. The defendant’s 

argument that its right to freedom of expression outweighed the plaintiff’s right to privacy was 

therefore rejected.  

Mr Justice Peart found that the breach was “deliberate, conscious and premeditated”. 

Mr Justice Peart noted that the trial judge had distinguished this case from cases where the breach 



 

 
 

of privacy had emanated from an illegal act. In this case, the photographs had not been obtained 

illegally. 

He awarded the plaintiff €50,000 for the breach of privacy aspect of the claim. 

Comment 

In overturning the finding of the trial judge that the plaintiff’s privacy had not been engaged, Mr 

Justice Peart acknowledged that where a plaintiff has pleaded that his right to privacy has been 

breached in addition to pleading that he has been defamed, the plaintiff is entitled to be 

compensated under both heads of claim. Had the decision of the High Court trial judge been 

upheld, it may have led to a situation where a plaintiff’s claim for a breach of privacy could not be 

fully ventilated if that claim was included in proceedings where a claim under a separate head of 

loss would provide a greater award of damages than the claim for breach of privacy. Mr Justice 

Peart’s decision on that point was delivered with significant clarity. 

Another interesting point relates to Mr Justice Peart’s finding that the photographs were not taken in 

the public arena. The judgment of Kearns P in Hickey and Another –v- Sunday Newspapers Limited 

[2010] IEHC 349 noted that it was :- 

“far from easy to determine where the parameters to the right of privacy may lie when 

placed in balance with the right of freedom of expression. One intuitively feels that a 

right of privacy is less easily established in public places where a person, in the words 

of T.S. Eliot, has had time “to prepare a face to meet the facers that you meet”. 

In Hickey the plaintiff was photographed with her son coming out of the Registry of Births, Deaths 

and Marriages on Lombard Street in Dublin. The photographs were taken when the photographer 

and plaintiffs were in a public place and performing a routine public function. There could be no 

expectation of privacy in that instance. 

In Nolan, it was found that the photographs of the plaintiff were private, taken for a private purpose 

and were never intended to be made public despite being freely available among up to 26 people.  

Those two cases, Nolan and Hickey, are probably located at either end of a spectrum of cases that 

consider what a public arena is. It will be interesting to watch over the coming years how courts will 

deal with cases on that spectrum. It is relatively easy to see how disputes may arise over what 

precisely is a public arena, particularly where people might attend an event with different 

expectations of privacy. The Nolan decision may also have implications where images are 

published which were initially shared via social media to closed groups of people. How the courts 

will balance the right to privacy with the right to freedom of expression in those circumstances will 

undoubtedly provide challenges for those in media organisations when considering what 

photographs can be safely published.  

 



 

 
 

 

Dublin 

33 Sir John Rogerson’s Quay, Dublin 2, Ireland. Tel: +353 1 667 0022 Fax: +353 1 667 0042. 

Cayman Islands 

Landmark Square, West Bay Road, PO Box 775, Grand Cayman KY1-9006, Cayman Islands. Tel: +1 345 949 

0022 Fax: +1 345 945 0042. 

New York 

245 Park Avenue, 39th Floor, New York, NY 10167, U.S.A. Tel: +1 212 792 4166 Fax: +1 212 792 4167. 

Tokyo 

12th Floor, Yurakucho Itocia Building, 2-7-1 Yurakucho, Chiyoda-ku, Tokyo 100-0006, Japan. Tel: +813 6860 
4885 Fax: +813 6860 4501. 
 
 
DISCLAIMER: 

This document is for information purposes only and does not purport to represent legal advice. If you have any 

queries or would like further information relating to any of the above matters, please refer to the contacts above 

or your usual contact in Dillon Eustace. 

Copyright Notice: 

© 2019 Dillon Eustace. All rights reserved. 

 

Dillon Eustace 

August, 2019  

 
  

 

 


