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The EU Copyright Directive — Controversial Policing of Online
Copyright

Background

Recently, the Directive on Copyright in the Digital Single Market (the
“‘EU Copyright Directive”) was approved by a narrow majority of the
EU Parliament. The EU Copyright Directive is designed to give
authors, artists and publishers fairer remuneration for the use of their
work online and to protect those works which are copyrighted. This is
an attempt by the EU to harmonise copyright law throughout its
Member States, however, certain provisions are still hotly debated,
namely, Article 15 and Article 17 as discussed further below.

On one side of the argument, the provisions are lauded as they aim
to prevent the tech giants from unfairly profiting from the works of
others. Creators of content have pointed out that online platforms
such as YouTube and Facebook carry out systemic infringements of
their rights without any compensation and it is only fair if such
protections are given.

On the other, critics argue that these provisions pose a threat to the
freedom of expression and information on the internet. Many tech
companies including Google and Amazon have lobbied heavily
against the controversial provisions claiming them to be overly
cumbersome to the extent that they might need to shut down their
operations in Europe.

The “Link Tax” — Article 15 (initially Article 11)

Article 15 provides protections to publishers by governing the “online
use of their press publications by information society service
providers”. This provision aims to give publishers exclusive rights of
reproduction, communication and of making their publications
available to the public. These exclusive rights will expire two years
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after the works have been published and will not apply to those published before the EU Copyright
Directive’s entry into force. The granting of such exclusive rights means that news aggregators will
have to obtain permission to use such content that is covered by the article.

At first, Article 15 had been dubbed the “link tax” as it was initially proposed that the likes of Google
would have to provide such publishers with remuneration for hyperlinking or reproducing very short
extracts of their articles. These restrictions are no longer covered by the provision nor does the
provision apply to private or non-commercial uses such as sharing press publications on a social
media platform.

“Upload Filters” — Article 17 (initially Article 13)

Previously, online platforms such as YouTube and Facebook were only required to act after
becoming aware of unlawful content on their platform. Article 17, however, now holds such
platforms responsible for any content uploaded and made publicly available by their users which is
subject to copyright. The consent of copyright holders is now required for uploading such content
and it is believed that the surveillance required to prevent the uploading of unauthorised content will
only be possible if upload filters are used.

Critics of the initial Article 13 provision had argued that only the dominant platforms will be able to
introduce an upload-filter which would ultimately restrict the freedom of expression on the internet
by diminishing media plurality. Further, any upload-filter is likely to be imperfect leading to the
restriction of authorised content and again restricting the freedom of expression and information
online.

It must be noted that there are a number of exceptions to this monitoring obligation such as the use
of “quotation, criticism, review” and also the “use for the purpose of caricature, parody or pastiche”.
Further, Article 17 provides a definition of smaller platforms which would not be required to
implement filter controls. Rather such platforms must do their best to obtain the relevant consents
from copyright holders for any publications uploaded.

Article 17 now also provides that the application of this provision “shall not lead to any general
monitoring obligation”. However, critics are sceptical as to how this would be achieved in tandem
with the conflicting requirement to prevent the uploading of unauthorised content.

The EU Copyright Directive was published on 15 April 2019 and Member States have two years to
transpose its requirements into national laws.
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